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DEPENDENT RELATIVE REVOCATION’? 


OME years ago I was accustomed to devote four lectures in 
the Harvard Law School to dependent relative revocation. 

Once, near the close of the third hour, a student from the rear of a 
large class asked, ‘‘ Has this subject anything to do with dependent 
relatives?’ It was some moments before I could regain the men’s 
attention. I have since been wondering whether the joke was on 
the student, on me, or on Mr. Powell, who in 1788 gave currency 
to the phrase. It is the object of this paper to place the blame on 
Mr. Powell. 

The expression is found in the books as early as 1788 in the first 
edition of “‘ Powell on Devises,” where the author says (p. 637): 

“This principle, that the effect of the obliteration, cancelling, etc., 
depends upon the mind with which it is done, having been pursued 
in all its consequences, has introduced another distinction not yet 
taken notice of; namely, that of dependent relative revocations, in 
which the act of cancelling, etc., being done with reference to another 
act meant to be an effectual disposition, will be a revocation or not, 
according as the relative act is efficacious or not.” 


The expression was repeated in 1832 by Williams,’ and later by 
Theobald,’ by Jarman’s English editors, by Woerner,® by Page,® 
and in many cases.’ 





1 T am indebted to my colleague, Prof. Edward H. Warren, for valuable suggestions 
in regard to this analysis. 

2 y WILLIAMS, EXECUTORS, 1 ed., 60. 3 THEOBALD, WILLS, 2 ed., 37. 

4: JARMAN, WILLS, 5 ed., 119. The idea, though without this expression of it, 
had appeared in the first edition: 1 JARMAN, WILLs, 1 ed., 121, 122 (1843). 

5 1 WoERNER, Am. Law Aps., 1 ed., 90, 96; 2 ed., 94, 100. 

6 Pace, WILLS, §§ 263, 275-277. 

7 Dickinson v. Swatman, 30 L. J. (P. M. & A.) 84 (1860); Goods of M’Cabe, L. R. 
3 P.& D. 94 (1873); Goods of Horsford, L. R. 3 P. & D. 211 (1874). 
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Under this title the text writers have grouped and considered a 
number of cases more or less closely related. For instance: the 
testator destroys his will intending to make a new one, but does 
not, or the new document is invalid when executed; he tears up 
a revoking will under the impression that he thereby revives his 
first testament; he crosses out a portion of his will and interlines 
new matter which, being unsigned and unwitnessed, is of course of 
no effect; he makes a new will inconsistent with the old, which 
contains, or does not contain, a revoking clause, and the new will 
fails from defective execution or from inability of the devisee to 
take. {In some of the books® there is also included the case of 
a second revoking will being set aside because the ground upon 
which the testator proceeded and which appeared in the will itself 
has turned out to be false. By other writers® this class has been 
separately treated. 

It is believed that this classification is loose and misleading, that 
the term “dependent relative revocation,” while not entirely 
devoid of inherent sense, tends toward the treatment of different 
subjects under a single principle, and should be abandoned for 
more specific and discriminating nomenclature. Revocations ordi- 
narily dealt with thereunder are, properly, either conditional revo- 
cations or revocations under a mistake. These two distinct classes 
may each in turn be considered from the point of view of (a) revo- 
cation by act to the document; (6) revocation in writing. To the 
consideration of conditional revocation by act to the document 
we now address ourselves. 


I 


CONDITIONAL REVOCATION BY ACT TO THE DOCUMENT 


Let it be supposed that the testator tears up his will intending the 
act to be a revocation only upon the happening of a condition. 
The event anticipated never takes place. Is the will revoked? 
It is common knowledge that there is no revocation by act unless 
there is animus revocandi. If the testator in cleaning his desk 
destroys his will by accident, or if he “were to throw ink upon his 





8 ; WittiaMs, ExecuTors, 10 ed., 112, 113, 127, 128; 1 WOERNER, Am. LAw ADM., 
2 ed., §§ 48, 51; Pace, Witts, §§ 275-277. 
9 ; JARMAN, WILLS, 5 ed., 147; THEOBALD, WILLS, 7 ed., 746. 
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will instead of sand,” the testament is not affected. Parol 
testimony of the testator’s intent is admissible, for one is not con- 
struing a writing, not altering the meaning of a document, buft 
setting in its proper light an act." It would have been a con- 
ceivable position for the law to take if it had said that, provided 
the act was done with some intent to revoke, the will would be 
held annulled, in spite of the testator’s desire that the revocation 
should not be complete until some condition had been performed. 
If one is dealing with the state of mind of a dead man, it is danger- 
ous to attempt to be too nice as to its condition; and therefore, as 
a rule of practice, any sort of intent to revoke shall be taken to be 
absolute. Though that state of the law is conceivable, it is more 
natural that many of the cases should purport to give full effect 
to the exact state of the deceased’s animus. If this is the proper atti- 
tude of the law, as may well be, the courts should face the situa- 
tion frankly, and seek in every case the exact mental condition 
of the testator at the time of the act. 

The English decisions are, however, not wholly satisfactory. 
Conditional revocation by act is commonly represented in the 
courts by the case in which the testator tears up his will, intending 
that act to annul it only when he completes another will; where, in 
short, it is clear that the deceased did not intend a period of intes- 
tacy. Indeed, this is the only example of such a revocation that 
has been found. One of the earliest cases seems to be Burtonshaw v. 
Gilbert (1774). The plaintiff claimed in trespass as heir and the 
defendant under a will of 1759. This will the testator in 1761 





10 y WILLIAMS, EXECUTORS, 10 ed., 110; 1 WOERNER, Am. Law Apa., 2 ed., § 48. 

11 3 WIGMORE, EVIDENCE, § 1782. 

It is no part of this article to discuss at length the question of the admission of 
declarations of the testator as to the intent with which the act was done. Declara- 
tions at the time of the act are admissible. 3 WicMoRE, EviDENCE, § 1782. As to 
subsequent declarations, see 3 WicMoRE, EviENCcE, §§ 1736, 1737; 26 Harv. L. 
REv. 159; 10 Am. & Enc. ANN. Cas. 535, note; 24 L. R. A. (N. Ss.) 180. In favor of 
their admission: Burton v. Wylde, 261 Ill. 397, 103 N. E. 976 (1914); Aldrich 2. 
Aldrich, 215 Mass. 164, 102 N. E. 487 (1913); Managle v. Parker, 75 N. H. 139, 71 
Atl. 637 (1908); In re Shelton’s Will, 143 N.C. 218, 55 S. E. 705 (1906); Barfield 2. 
Carr, 169 N.'C. 574, 86 S. E. 498 (1915). Against their admission: Throckmorton 
v. Holt, 180 U. S. 552, 21 Sup. Ct. Rep. 474 (1901); Im re Colbert’s Estate, 31 Mont. 
461, 78 Pac. 971 (1904); Matter of Kennedy, 167 N. Y. 163, 60 N. E. 442 (1901). 

12 Cowper, 49. See the earlier decisions of Hyde v. Hyde, 1 Eq. Cas. Abr. 409, and 
Hide v. Mason, 2 Eq. Cas. Abr. 776 (1734). The latter case seems to have turned on 
the intent of the testator. 
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destroyed, and at the same time made a will containing a revocation 
clause in which the devises varied from those in the former. Later 
the testator called for the second paper and sent for an attorney 
to make a third will. He died, however, before executing such a 
document, and the will of 1761 was found cancelled among his 
papers. Lord Mansfield found for the heir. The court dealt 
mainly with the question of the revival'of the first will by the 
cancellation of the second. Lord Mansfield did not discuss the 
question of conditional revocation of the second will, though he 
said that the testator’s reason for annulling the second was the 
making of a third. The court assumed without discussion an 
absolute revocation of the will of 1761. In Winsor v. Pratt (1821) 
the court of Common Pleas found no revocation where the testator 
cancelled parts of his will and inserted interlineations, intending 
to complete a copy of the amended document, which was drafted 
but never executed. The judges said it was entirely a question of 
the actual intent of the deceased, but found that intent on this 
evidence to be conditional. Certainly, on principle, no presump- 
tion of conditional revocation, can arise from the mere fact that 
at the time of cancelling the first will a second is intended. Yet 
Winsor v. Pratt may perhaps be supported on there being suffi- 
cient evidence of tentative cancellation only. But in 1828 Goods 
of Appelbee™ struck a discordant note. The testator caused the 
signature to his will to be struck through and’ made an interlinea- 
tion, stating his intention to execute a copy of the will thus 
amended. This was never done. The court said, 


“The signature of ‘A’ being struck through, is to be regarded 
as preparatory to the deceased making a new will — which he did not do; 
this must be considered, then, as only a conditional cancellation, and, 
consequently, not a revocation.” 


The evidence of condition is almost non-existent. There is con- 
siderably less of it than in Winsor v. Pratt, for in Goods of A ppelbee 
the testator did much more to the will itself than in the earlier case. 
In Winsor v. Pratt the names of the witnesses and the signature 
of the testator remained intact; only a few clauses were amended. 
But in the case in the ecclesiastical court the acts to the document 
were of a distinctly definitive character. It is one thing to disre- 





18 5 J. B. Moore, 484. 14 y Hagg. Eccl. 143. 
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gard completely the conditional character of revocation on grounds 
of practical convenience. It is an entirely different matter to adopt 
a doctrine which is based on actual intent, and then to lay down 
a conclusive presumption of condition where none may have 
existed and where there is certainly no evidence thereof. Goods’ 
of De Bode ® (1847) carried this error still further in holding con- 
ditional a revocation which was proved merely by showing that 
the testamentary documents were found cancelled among the 
papers of the deceased and that the deceased at various times 
stated his intention of making a new will which was not found. 
It should be observed that both these cases were non-contentious, 
and decided on consent of all parties interested. In Goods of 
Cockayne" (1856) the will was held not revoked, though mutilated. 
The decision is sound enough on the evidence of conditional in- 
tention. And the same may perhaps be said of Goods of Eeles™ 
(1862). In 1863 Sir C. Cresswell'® in effect overruled Goods of De 
Bode. Finally in a litigated case in 1905 Sir Gorell Barnes ”° left it to 
the jury to say whether the intent of the testator was to revoke 
absolutely, irrespective of whether a new will was made or not, or 
whether the revocation was conditional on the making of a new 
will that was never executed. This.is precisely the proper way to 
deal with the question. And although it is only the decision of a 
single judge, the ruling must be given Pee weight than the 
earlier ex parte decisions. 

The law in the United States places the whole doctrine of revo- 
cation with a new will in view upon the correct principle. The 
actual intent of the testator is to be sought in each case.” 





15 5 Notes of Cases, 180. 

16 Dea. & Swa. 175. See Hyde v. Hyde, 1 Eq. ‘Abr. 409; Williams v. Tyley, Johns. 
V. C. 530 (1858); Elms v. Elms, 1 Swa. & Tr. 155 (1858); Doe v. Perkes, 3 B. & Ald. 
489 (1820). 

17 2 Swa. & Tr. 600. 

18 Goods of Mitcheson, 32 L. J. P. M. (N. s.) 202; and see Goods of Parr, 6 Jur. 
(N. S.) 56 (1859). 

19 In Dixon v. The Solicitor to the Treasury, [1905] P. 42. See Goods of Irvine, 
.53 Irish L. T. 144 (1919). 

20 Estate of Olmsted, 122 Cal. 224, 54 Pac. 745 (1898); McIntyre v. McIntyre, 120 
Ga. 67, 71, 47 S. E. 50 (1904) (semble); Sanders v. Babbitt, 106 Ky. 646, 51 S. W. 163 
(1899); Semmes v. Semmes, 7 H. & J. (Md.) 388 (1826); In re Frothingham’s Case, 
76 N. J. Eq. 331, 74 Atl. 471 (1909); Johnson 2. Brailsford, 2 Nott & McC. (S. C.) 272 
(1820). See Thomas v. Thomas, 129 Iowa, 159, 105 N. W. 403 (1905); Youse v. For- 
man, § Bush (Ky.), 337 (1869); Townshend v. Howard, 86 Me. 285, 29 Atl. 1077 (1894); 
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II 
REVOCATION BY ACT TO THE DOCUMENT UNDER A MISTAKE 


If the testator cancels his will by act under the impression that 
he has made another valid testamentary disposition, it is evident 
that a revocation has actually occurred. If the court probates the ° 
will nevertheless, it must be on the ground that it is setting aside 
a completed act. Just as title passes to the subject matter of a 
sale induced by fraud or mistake,” so here a legal transaction has 
taken place and can only be affected through the equitable juris- 
diction of the court. The case differs essentially from the de- 
struction by the testator of his will thinking it to be another 
document, for here no intent to revoke exists; while in the case 
first supposed there is no question but that the testator intends 
to revoke his will. He is,| however, induced to do so by a mis- 
apprehension of law or of fact. It is entirely within the power of 
the Probate Court to refuse to set aside the revocation. There is 
no jurisdiction in equity to set aside a will for mistake.” Author- 
ity for striking words out of a.will for error is almost non-existent 
in the United States. And in England until recently mistake 
was not a ground for omitting words in the Probate Court.* This 
jurisdiction, however, has been frequently exercised there of late 
years.™ Yet in no case has this been done where the mistake was 
as to the inducement to make the will, or a bequest therein, as 
distinct from the factwm, the existence of words in the will. 





Safe Deposit & Trust Co. v. Thom, 117 Md. 154, 166-169, 83 Atl. 45 (1912); Banks 
v. Banks, 65 Mo. 432 (1877); In re Raisbeck, 52 Misc. 279, 102 N. Y. Supp. 967 
(1906). 

1 Cox v. Prentice, 3 M. & S. 344 (1815). 

2 26 Harv. L. REV. 212, 214. 

*% But see O’Connell v. Dow, 182 Mass. 541, 544, 66 N. E. 788 (1903); Waite 2. 
Frisbee, 45 Minn. 361, 47 N. W. 1069 (1891); Bradford v. Blossom, 207 Mo. 177, 105 
S. W. 289 (1907); Sherwood v. Sherwood, 45 Wis. 357 (1878). Compare Fleming 2. 
Morrison, 187 Mass. 120, 72 N. E. 499 (1904); Kennedy’s Estate, 159 Mich. 548, 124 
N. W. 516 (1910); Nelson »: McDonald, 61 Hun (N. Y.), 406, 16 N. Y. Supp. 273 
(1891); Alter’s Appeal, 67 Pa. 341 (1871); Gifford v. Dyer, 2 R. I. 99 (1852). 

% Stanley v. Stanley, 2 J. & H. 491 (1862); SuGpEN, LAw oF PROPERTY, 196, 197. 

% Goods of Duane, 2 Swa. & Tr. 590 (1862); Goods of Oswald, L. R. 3 P. & D. 162; 
Morrell v. Morrell, L. R. 7 P. D. 68 (1882); Goods of Gordon, [1892] P. 228; Goods 
of Moore, [1892] P. 378; Brisco v. Baillie Hamilton, [1902] P. 234; Vaughan ». 
Clerk, 87 L. T. (N. S.) 144 (1902). And see Rhodes v. Rhodes, 7 A. C. 192, 198 (1882); 
Goods of Hunt, L. R. 3 P. & D. 250; In re Meyer’s Estate, [1908] P. 353. 
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Nevertheless in the case of revocation by act to the document 
both English and American courts have undertaken to relieve in 
cases of mistake. Have they done so on correct principles? If 
the revocation has actually taken place, ard it is a question of 
setting it aside on equitable grounds assumed by the Probate 
Court, it would clearly not be equitable to restore the revoked will, 
if the testator, had he been fully informed in the premises, would 
have preferred the revocation to stand. 

One of the earliest cases, and undoubtedly the most celebrated 
case of dependent relative revocation, is Onions v. Tyrer (1717). 
Tyrer made a will of realty duly executed. He afterwards made 
another will, containing a clause of revocation, of the same land to 
new trustees but to the same uses. This will was witnessed by 
three witnesses, who signed out of the presence of the testator. 
The testator’s wife under his direction destroyed the first will. 
Lord Cowper held that, though the second will was sufficiently 
attested under section 6 of the Statute of Frauds to be good as a 
revocation had the clause of revocation stood alone, the written 
revocation could not be effective when coupled with a devise in- 
valid for want of execution.”” The Lord Chancellor also resolved, 
speaking of the act of the testator’s wife, 


“in case it had been a good cancelling of the will at law, it ought to be 
relieved against, and the will set up again in equity, under the head of 
accident.” . 


The first resolution will be discussed later. As to the latter, the 
court determined that it would take jurisdiction of mistake in revo- 
cation. This it might well have refused to do. But, having done 
so, the result is apparently correct. The two wills were so much 
alike that the testator, had he been informed of the true situation, 





% 1 P. Wms. 343, 2 Vern. 741. 

27 In the report in 2-Vern. 742, the Lord Chancellor is quoted as follows: “that 
would not amount to a. revocation, it being intended to operate as a will, and not 
otherwise as an instrument of revocation.” The case of Eggleston v. Speke, 3 Mod. 
258 (1689), had reached the-same conclusion where the second will contained no 
revoking clause. And see Ex parte Ilchester, 7 Ves. Jr. 348 (1803). The question 
could not arise to-day under the Wills Act, 7 Wm. IV. & 1 Vict. c. 26, § 20, in England. 
or under our statutes, which require, unlike STATUTE or FrAups, § 6, that a revoking 
instrument must be executed in the same manner as a will or a codicil. See THEOBALD, 
Wi11s, 7 ed., 747. 
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would have preferred the first will to an intestacy. Therefore the 
. court properly refused to allow the revocation to stand.”8 

In general, the later cases on revocation by act under a mistake 
fall into two classes. First, where the testator tears up his will 
thinking that he has made a second valid testamentary disposition, 
but in fact the second disposition is invalid for some reason, such 
as lack of attestation. Second, where the testator destroys a 
second will which revoked a prior will, thinking that he thereby 
revives the first. 

Locke v. James *® (1843) is a leading case of the former type. 
The testator, by will duly. witnessed, devised realty to his son in 
fee charged with the payment of an annuity of six hundred pounds. 
The testator thereafter erased the word “‘six’’ in the gift of the 
annuity and wrote over it “two.” Baron Parke, in holding that 
the original disposition was not affected, said: 





28 The case suggests two points of interest. First, equity is here relieving for mis- 
take of law. The leading English case which decided that money paid under mistake 
of law could not be recovered is Bilbie v. Lumley, 2 East, 469 (1802). Lord Ellen- 
borough, C. J., asked the plaintiff’s counsel “whether he could state any cause where 
if a party paid money to another voluntarily with a full knowledge of all the facts of 
the case, he could recover it back again on account of his ignorance of the law?” 
Counsel made no answer, and the court accordingly found for the defendant. Yet 
Onions v. Tyrer (1717) had decided that there could be relief in equity for mistake of 
law. In Perrottv. Perrott, 14 East, 423 (1811), a testatrix made by deed an appoint- 
ment under a power exercisable by deed or will. She then made a will which she errone- 
ously thought was an effectual appointment. She then cut off the seal of deed and 
delivered it to a friend to do as she pleased with it, stating that “it had been a’plaguing 
thing to her; that the purport of it was fully met in her will, and that her will provided for 
it.” Lord Ellenborough, not very long after Bilbie ». Lumley, decided that whether the 
mistake be of fact or law it destroyed the animus revocandi which could be treated 
as lacking. 

Secondly, there is a line of English cases which hold that where it clearly appears 
that the destruction of the will is believed by the testator to be the destruction of 
mere waste paper for the reason that he believes it invalid or revoked there is no 
animus revocandi. In other words, to have effective cancellation the testator must 
think “I am killing a live thing.” Clarkson v. Clarkson, 31 L. J. P. (N.S.) 143 (1862); 
Giles ». Warren, L. R. 2 P. & D. 401 (1872); Goods of Thornton, 14 P. D. 82 (1899). 
And see Beardsley v. Lacey, ‘78 L. T. (N. s.) 25 (1897). In Pennsylvania, however, it 
has been held that if the will is torn under the belief that it is invalid there is neverthe- 
less a revocation. Emernecker’s Estate, 218 Pa. 369, 67 Atl. 701 (1907). Assuming 
that these English cases are sound, it is by no means clear that Onions v. Tyrer falls 
within this doctrine. It does not appear but that the testator thought his will in 
full force in spite of the revocation clause in the new will when he directed its de- 
struction, and by revocation by act he may have meant to make assurance doubly 
sure. 

29 11 M. & W. gor. 
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“What the testator in such a case is considered to have intended is a 
complex act, to undo a previous gift, for the purpose of making another 
gift in its place. If the latter branch of his intention cannot be effected, 
the doctrine is, that there is no sufficient reason to be satisfied that he 
meant to vary the former gift at all.” . . . “The gift of this legal interest 
has not been cancelied, for the erasure was made sine animo cancellandi.” 


Baron Parke seems to consider that mistake prevents intent to 
revoke; in short, the revocation is, in this class of case, always 
conditional. But this is contrary to many things in the law; for 
example, a sale or conveyance induced by fraud or mistake, 
where it is often conceded that there is an intent to pass title. 
If we are to probate the original bequest, it should be clear that 
the deceased would not have revoked except on the supposition that 
the new act was valid. The inquiry should always be: What would 
the testator have desired had he been informed of the true situa- 
tion? And there is no objection to going fully into parol evidence 
to ascertain his attitude, for one is not varying a writing but an 
act. It would be interesting to know how Baron Parke would 
have dealt with a similar substitution of a gift of £1 for a gift of 
£10,000. Yet this hard and fast rule of Locke v. James seems to 
be followed in England,*° although in some cases *' the court pur- 
ports to go into the intent of the testator; and in others® the re- 


30 Kirke v. Kirke, 4 Russ. 435 (1828); Short v. Smith, 4 East, 418 (1803); Sutton ». 
Sutton, Cowp. 812 (1778); Brooke v. Kent, 3 Moo. P. C. 334 (1840); Soar v. Dolman, 
3 Curt. (Eccl.) 121 (1842); Simmons ». Rudall, 1 Sim. (N. s.) 115 (1850); Goods of 
McCabe, L. R. 3 P. & D. 94 (1873); Dancer ». Crabb, L. R. 3 P. & D. 98 (1873); Goods 
of Horsford, L. R. 3. P. & D. 211 (1874); Goods of Greenwood, [1892] P. 7; Estate 
of Irvin, 25 T. L. R. 41 (1908); Goods of Nelson, L. R. 6 Eq. Ir. 569 (1872); Miller v. 
Miller, 34 Can. L. J. 743 (1898). See Stamford v. White, 84 L. T. R. (N. S.) 269 
(1901); Drury’s Will, 22 N. B. 318 (1882). 

*1 Brooke v. Kent, 3 Moo. P. C. 334 (1840); Goods of McCabe, L. R. 3 P. & D. 94 
(1873); Stamford v. White, 84 L. T. R. (N. Ss.) 269 (1901); Drury’s Will, 22 N. B. 318 
(1882). 

® Goods of McCabe, L. R. 3 P. & D. 94 (1873); Estate of Irvin, 25 T. L. R. 41 
(1908). And see Varnon v. Varnon, 67 Mo. App. 534 (1896); Gardner ». Gardiner, 65 
N. H. 230, 19 Atl. 651 (1889). In Goods of Horsford, L. R. 3 P. & D. 211 (1874), a 
curious and unjustifiable distinction was taken. There some of the amounts of the 
legacies and names of the legatees were obliterated by pasting over them slips of paper 
on which new amounts and names were written. The court held that it would infer 
dependent relative revocation as to the amounts but not as to the names. Accord- 
ingly the original will was probated as to the former but not as to the latter. Suppose 
the court had found underneath the latter slips the name of a near relative of the tes- 
tator with whom he was on the most cordial terms. Suppose on one of the former 
“£1” was written, and underneath, “£10,000.” For a later litigation over the same 
will, see Ffinch ». Combe, [1894] P. ror. 
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sult is right, for one may well imagine that the testator would 
have preferred the first will to an intestacy. In the United States 
Locke v. James has been followed in the few cases in which its 
principle is involved, and seems to be clearly law.® 

The second type of revocation by act under a mistake is illus- 
trated by Powell v. Powell.* By his first will the testator left all 
his property to his grandson, and by his second, which contained 
a revoking clause, he left it all to his nephew. He later expressed 
his anxiety in regard to the second and tore it up, stating that he 
wished the earlier document to be his will. The court probated the 
second will. While the judge talked about the animus revocandi 
having only a conditional existence, and hence being lacking, he 
also justified the result as based on the clear intent of the testator. 
Though this is of course the proper inquiry in every case, it is sub- 
mitted that an incorrect result was reached. There was some evi- 
dence of the testator’s not caring for his nephew; and so far as the 
facts appeared the grandson would have profited by an intestacy. 
Therefore it would seem that the testator would have preferred no 
will to the second, which he destroyed. The rule of intent finds 
some support in Dickinson v. Swatman,® and in Cossey v. Cossey,® 
where the probate of the destroyed will probably more nearly 
effectuated the wishes of the testator than an intestacy, though 
this is not entirely clear. 





83 Wolf v. Bollinger, 62 Ill. 368 (1872); In re Thompson, 116 Me. 473, 102 Atl. 303, 
306 (1917) (semble); In re Penniman, 20 Minn. 245 (1873); Thomas v. Thomas, 76 
Minn. 237, 79 N. W. 104 (1899); Jackson v. Holloway, 7 Johns. (N. s.) 394 (1811); 
Varnon v. Varnon, 67 Mo. App. 534 (1896); Wilbourn »v. Shell, 59 Miss. 205 (1881); 
Pringle v. M’Pherson, 2 Brev. (S. C.) 279 (1809); Stover v. Kendall, 1 Coldwell (Tenn.) 
557 (1860);. In re Knapen’s Will, 75 Vt. 146, 53 Atl. 1003 (1902). But in Smith ». 
Runkle, 97 Atl. (N. J.) 296 (1915), aff’d in 86 N. J. Eq. 257, 98 Atl. 1086 (1916), the 
judge of the Orphans’ Court put the question on the correct basis, that of intention 
of the testator. In Strong’s Appeal, 79 Conn. 123, 63 Atl. 1089 (1906), the testatrix 
by will exercised a power of appointment to her father for life, to her mother for life, 
to her sister for life, remainder in fee to her brother. Her father and mother died, her 
sister’s circumstances improved. She said she would exercise the power of appointment 
for her brother alone. At her death her will was discovered torn lengthwise and at the 
top of the first page was found written “Superseded by a written one.” With this 
will was an unsigned draft exercising the power of appointment in favor of the brother. 
If the first will was revoked, the property would go to persons in whom she was not 
interested. The court held that there was no revocation. The result is clearly sound, 
but there was of course a revocation, which should have been set aside for mistake. 

4 L.R.1 P. & D. 2009 (1866). % 30L. J. (P.M. & A.) 84 (1860). 

%* 82L. T.R. (N.S.) 203, 16 T. L. R. 133, 64 J. P. 89, 69 L. J. P. (N. 8.) 17 (1899). 
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A case somewhat difficult of classification may arise in this 
fashion:*” The testator destroys his will, intending the act to be 
a revocation only when he makes another. He makes a new will 
thinking it valid; but it is not, for want of attestation. Is this a 
conditional revocation, or a revocation under a mistake? The 
answer must be found in the state of mind of the deceased. When 
a will is destroyed under the impression that there has been a 
second testamentary disposition, it is clear that the act is a revoca- 
tion under a mistake. The testator does not say to himself, ““This 
is a revocation if the second disposition is valid,” for he assumes 
that it is. He revokes because something has happened; a legal 
- transaction has taken place. In the first case supposed, however, it 
is submitted that the testator says to himself in fact at the time of 
the act, “This is a revocation if I make a later valid will,” and not 
“when I draw up a particular document which I now have photo- 
graphed on my mind.” ** Therefore, if the second document fails 
for want of attestation, there is no revocation. 

A puzzling case, which oddly has not frequently arisen, may 
occur when after the testator’s death a valid will is found in his 
possession torn, or indeed not found at all though known to have 
been executed and in his keeping; and a document purporting to be 
a later will but invalid for want of proper attestation is discovered 
among his papers. Here, obviously, a proper classification requires 
some knowledge of the order of events. If the tearing or destruction 
came after the second paper, it is a revocation under a mistake; 
if before, it is either an absolute revocation or a conditional revoca- 
tion. It is submitted that no presumption as to the order of events 
can arise, and the revocation must be held effectual.*® This situa- 
tion must, however, be sharply distinguished from cases where the 
wil] is found with a partial cancellation and an interlineation over 
such mark.” It is fair to assume, in the absence of evidence, that 





37 The facts are suggested by Im re Thompson, 116 Me. 473, 102 Atl. 303 (1917). 
Compare cases of failure of executory devise or bequest after the death of the testator. 
Jackson u. Noble, 2 Keen, 590 (1838); Doe v. Eyre, 5 C. B. 713 (1848); Robinson ». 
Wood, 27 L. J. Ch. (Nn. s.) 726 (1858); Hurst ». Hurst, 21 Ch. D. 278, 284-286, 290, 
293, .294°(1882). 

38. Of course, if clear proof of the actual state of mind of the testator is forthcoming, 
that should control. The supposition in the text should only be made in the absence of 
evidence to the contrary. 

89 Drury’s Will, 22 N. B. 318 (1882). 

49 See cases in note 33. 
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both these acts were part of the same transaction. This, then, is a 
case of revocation by mistake. Furthermore, here the chronological 
order of the acts is immaterial, provided they were performed on 
one occasion. 


Ill 
CONDITIONAL REVOCATION BY SUBSEQUENT INSTRUMENT 


A revocation in writing, as a will in writing, may be conditional 
on a subsequent event provided the condition is clearly stated in 
the revoking instrument. This principle is recognized by statute 
in a few states,“ and in England and in Pennsylvania.” But 
everywhere, if a condition appears in a will, it will be given effect,® 
and, if the condition is precedent and fails to occur, the will will 
not be probated.“ There is no distinction in principle between a 
conditional will and a conditional revocation. If the condition is 
precedent and fails to happen, the revocation will not take effect. 


IV 
REVOCATION BY SUBSEQUENT INSTRUMENT UNDER A MISTAKE 


A will cannot be set aside for mistake in either the United States 
or in England where the testator knew and approved its contents.“ 
By the same token a revocation absolute on its face, the words of 
which the testator knows and approves, will not be set aside 
because the reasons which induced it are found to be based on 
false assumptions of fact or law. The testator is dead, and it is 
too dangerous to inquire what motives induced his action. This 





“1 CatrrorniA, CiviL CopE, § 1304; IpAHo, Rev. Cope (1908), § 5741; Norra 
Daxorta, Comp. Laws (1913), § 5672; OxtAHoma, Rev. Laws (1910), § 8369; SouTH 
Daxota, Comp. Laws (1913), § 1028. Uran, Comp. Laws (1907), § 2758. See 
GerorciA, ANNoT. Cong, § 3920. 

# Goods of Hugo, L. R. 2 P. D. 73 (1877); Hamilton’s Estate, 74 Pa. 69 (1873); 
Bradish v. McClellan, 100 Pa. 607 (1882). The case of Dougherty v. Holscheider, 40 
Tex. Civ. App. 31, 88 S. W. 1113 (1905), seems erroneous. See Goods of Hugo, L. R. 
2 P. D. 73 (1877). Compare Goods of Irvine, 53 Irish Law Times, 144 (1919). 

4 ; WorRNER, Am. Law Apm., 2 ed., § 36; 1 W1Li1AMs, ExecuTors, ro ed., 134 
et seg. But the condition must appear in the will. Sewell v. Slingluff, 57 Md. 537 (1881). 

“ Eaton v. Brown, 193 U. S. 411, 24 Sup. Ct. Rep. 487 (1903); 1 WILLIAMs, 
EXECUTORS, 10 ed., 134-137. 

4 Goods of Hugo, supra. But see Dougherty v. Holscheider, supra. 

“ Guardhouse v. Blackburn, L. R. 1 P. & D. 109 (1866); Estate of Benton, 131 
Cal. 472, 63 Pac. 775 (1901); 26 Harv. L. REv. 214. 
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has to be done for the construction of the document; it should 
not be resorted to for alteration of it. 

But suppose that the ground upon which the testator proceeded 
appears in the instrument itself. The only parol evidence then 
necessary to show the error upon which the revocation was based 
is the non-existence of that fact. May this be shown in the Probate 
Court to set aside the will of the testator? It has been suggested 
that under certain circumstances it may. A dictum in Gifford v. 
Dyer *" is to the effect that “the mistake must appear on the face 
of the will, and it must also appear what would have been the will 
of the testator but for the mistake.” It is submitted that juris- 
diction in the Probate Court to set aside a will under these facts 
for mistake is not so objectionable from the point of view of viola- 
tion of the spirit of} the Statute of Wills or the parol evidence 
rule, as where the ground upon which the testator proceeded must 
itself be established by extrinsic evidence. But there is no au- 
thority for doing this,“* except in cases of revocation.*® 

This very question has appeared in two types of cases usually 
classified as dependent relative revocation. The first type originated 
with Campbell v. French*®® in 1797. There a codicil contained 
the following clause: ‘“‘And as to the legacies or bequests given or 
bequeathed by my will to my sister, Margaret Bell’s grandchildren, 
I hereby revoke such legacies and bequests; they all being dead.” 
The legatees were in fact alive. Lord Loughborough said: “It 
appears to me there is no revocation, the cause being false.” The 
case was followed on the same facts and on the same principle 
in 1839 in England. It has recently been affirmed in Ireland,” 
where facts were slightly different but the doctrine the same. By 
a codicil the testatrix bequeathed certain legacies and directed 
that they be paid out of “‘my Victorian Bonds.” Later she made 
another codicil, which began, “TI find I have a sum of £700, Vic- 
toria 3 per cent stock, which I have not put into my will, and I 
wish to be disposed of as follows:” Upon its being shown that the 





47 2 R. I. g9 (1852). 

48 See In re Tousey’s Will, 34 Misc. 363, 69 N. Y. Supp. 846 (1901). 

49 See infra, notes 50-54. 

50 3 Ves. Jr. 321. 

51 Doe on the demise of Evans v. Evans, 1o Ad. & E. 228 (1839). 

82 In re Faris, Deceased, [1911] 1 Ir. Ch. 469. See Newton’ v. Newton, 12 Ir. Ch. 
118, 128-130 (1861); Barclay v. Maskelyne, 4 Jur. (N. S.) 1293 (1858). 
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bonds and the stock were identical the court held that the second 
codicil was conditional, and the earlier codicil was not revoked. 
On the other hand, in a case®™ involving rather unusual facts Mr. 
Justice Neville disapproved Campbell v. French, but cannot be 
said to have overruled it. In the United States one may venture 
to guess from the scanty authority that Campbell v. French would 
be followed on similar facts.** Yet three cases at least agree that, 
if, in spite of the erroneous assumption upon which the testator 
has expressly based his revocation, he must have known that as- 
sumption to be false because it was peculiarly within his knowl- 
edge, the revocation stands.” 

Should Campbell v. French be supported? It is clear that it can- 
not be unreservedly. The proper analysis is not that of conditional 
revocation, but of revocation under a mistake. The testator has not 
revoked ‘‘if they are all dead”’; but “they being all dead,” which 
is equivalent to “because they are all dead.” ‘This sort of revoca- 
tion should be approached from the same point of view as the case 
of the revocation by act to the document through error. Decline 
to tamper with the revocation at all, if you please; but if you do 
tamper with it, set it aside only if that would meet the probable 
intention of the testator were it possible to call the error to his 


notice. And on the whole we are inclined to concede this juris- 
diction to the Probate Court, provided its field of vision as to the 
preferences of the testator be confined as narrowly as possible to 
the testamentary papers. It needs no more proof than is ordinarily 
required to identify the legatees in any will to show the error of 
the testator where he makes a second will to this effect: ‘Since 
my son is dead, I revoke my devise to him and leave my property 


to Harvard College.’”’ In most cases the setting aside of the second 


paper, on proof that the son is still alive, would meet the intent of 
the testator without exposing the will to the dangers of an excursion 
into extraneous facts. For such an inquiry should be excluded 


58 In re Churchill, [1917] 1 Ch. 206, 210. 

54 Whitlock v. Vaun, 38 Ga. 562 (1868); Mordecai »v. Boylan, 6 Jones Eq. (N. C.) 
365 (1863); Gifford v. Dyer, supra. 

55 Giddings v. Giddings, 65 Conn. 149 (1894); Hayes v. Hayes, 21 N. J. Eq. 265 
(1871); Mendinhall’s Appeal, 124 Pa. 387 (1889); as where the testator revokes ex- 
pressly a legacy because he has sold the subject matter, or provided the legatee with 
a permanent home. 

56 This case must be sharply distinguished from that of a testator who revokes a 
devise to a son “ because he has gone to China,” where the son has in fact gone to 
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as contrary to the spirit of the Statute of Wills. And therefore, 
even if it could clearly be shown that prior to the second will the 
testator had quarreled bitterly with his son and would on no 
account have left him money even if he had known him to be 
alive, such evidence should be excluded. In order to give the 
Probate Court a jurisdiction to achieve the intent of the testator, 
we must be willing to accept an occasional instance of injustice 
for the sake of a sound result in a majority of the cases. If, how- 
ever, such quarrel appeared in the testamentary papers the court 
may well, the question of intent on the face of the documents being 
doubtful, decline to exercise its extraordinary jurisdiction. The 
revocation should then stand. 

An early decision of Lord Hardwicke points to a distinction 
which has been taken if the revocation is expressly founded on 
advice or belief.” The testator made a will by which he gave 
his real and personal estate to a charity. He made a codicil stating 
that, being doubtful whether by the late Mortmain Act his devise 
of realty would be good, and being desirous to confirm it in that 
case and not otherwise, he gave so much of his estate as could not 
pass by his will to his nephew. He later made “‘another codicil 
reciting the former and the will, and that being advised, that his devise 
to the charity was void as to the real estate, though not as to the personal, 
and being desirous to continue it, and to make farther provision for 
better support thereof,’ he gave his personal estate to the charity and 
his land to his nephew. The devise to the charity was not within 
the act. Lord Hardwicke refused to set aside the second codicil. 
He said the testator must have meant to revoke irrespective of 
the soundness of the advice, for otherwise the second codicil was: 
meaningless, as the first would have accomplished his purpose. 
And, furthermore, grounding the codicil on advice was different 
from grounding it on fact, for the testator might well have wished 
to settle once for all a question upon which he recognized a doubt. 
And, again, his personal estate might have increased to a sufficient 
fund for a charity. The case has been approved by text-writers 
as making a special case for “advice.”’ The testator is apparently 





China but the testator erroneously imagined that his residence there would invalidate 

the will made in his favor. The exact ground upon which the testator proceeded does 

not appear on the face of the will. See Skipwith v. Cabell, 19 Grat. (Va.) 758 (1870). 
8? Attorney Gen’l v. Lloyd, 1 Ves. Sr. 32 (1747). 
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supposed, in using this word, to be settling a doubtful question, and 
not to be making the later disposition conditional.** Attorney Gen- 
eral v. Lloyd has been approved in three cases.*? It was doubted 
and a contrary result reached in Thomas v. Howell ® in 1874, where 
gifts by will of two hundred pounds to twenty charities were followed 
by a codicil in these words: “‘Presuming and believing that the 
rental of my estate will produce from £16,000 to £18,000, I desire 
the four executors named at the top of the will, will appropriate 
£4000 more to the established institutions of the country, making 
it together £8000.” Vice Chancellor Malins said that Attorney 
General v. Lloyd “‘was a very peculiar case,” and if it “had to be 
decided now, the decision would be the other way.” He refused 
to double the legacies when the ‘“‘supposed state of things was an 
entire mistake.’’ The soundness of dealing with such revocations 
as based on mistake must depend upon whether the words, “‘since 
I am advised,” or ‘‘since I believe,” are to be construed “‘since 
I am advised, and since I suppose the advice to be true” or 
“upon the assumption which I believe to be correct.” If these 
expressions are to be so interpreted, as it is submitted they should 
be, then Lord Hardwicke’s distinction must be considered too re- 
fined. It can only be justified on the somewhat strained reason 
given by him that by using the term “advice” the deceased wished 
to settle a doubtful question. Of course the result in Attorney 























58 POWELL, DEVISES, 548; 1 JARMAN, WILLS, 6 Am. ed., 147; THEOBALD, WILLS, 


7 ed., 751. 

59 Newton v. Newton, 12 Ir. Ch. 118, 129-130 (1861). Attorney Gen’l v. Ward, 
3 Ves. Jr. 327 (1797), where the testatrix by codicil gave to A a legacy given by her 
will to the children of B “as I know not whether any of them are alive and if they are 
well provided for.” The children of B were not allowed to take, though alive. And see 
Skipwith v. Cabell, 10 Grat. (Va.) 758 (1870). Of course if the testator does not state 
that he is acting on advice the court will not listen to extrinsic evidence that he did so 
act. Dunham ». Averill, 45 Conn. 61 (1877). 

During the Civil War a Southern lady revoked by codicil gifts by an earlier instru- 
ment to Northerners “in consequence of the state of the country,” which words 
appeared in the codicil. She had been told that if she gave property to Northerners 
it would be confiscated under the Sequestration Act of the Confederate States. The 
court cited Attorney Gen’l v. Lloyd with approval and refused to meddle with the 
revocation. The decision is clearly sound, for what there was in the state of the 
country which induced her to alter the legacies did not appear on the face of the will. 
Skipwith v. Cabell, 10 Grat. (Va.) 758 (1870). 

6 L. R. 18 Eq. 198. 

61 ¢ JARMAN, WILLS, 6 Am. ed., *147, note k. See Jn re Prevost’s Estate, 107 Atl. 
(Pa.) 388 (1919). 
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General v. Lloyd may well stand on the other reasons given by 
the court. 

The second type of case of revocation by writing executed under 
a mistake has arisen more frequently than the first. In its simple 
form it is illustrated as follows: The testator devises his property 
to A by will. By a second instrument he revokes the first will and 
leaves the property to a devisee, for instance a corporation, which 
is incapacitated by law from taking. As soon as the will is proved 
it is at once clear that the testator has revoked under a mistake; 
and this indeed is shown without further resort to extrinsic evidence 
than is required in the proof of any will. Now it has been said 
that the doctrine of dependent relative revocation does not apply 
if the second disposition fails, not from the infirmity of the instru- 
ment but from want of capacity of the beneficiary to take.” This 
statement, which is admitted by those making it to be difficult 
to support,® is probably due to an attempt to reconcile Onions v. 
Tyrer © with French’s Case, the complete report of which is: 


“Tf a man devise land to one, and then devises to the poor of a parish 
which is void because they do not have capacity to take, yet this is a 
revocation.” © 


It must be observed that there is no express clause of revocation 
in this second will, and so the question is presented whether you can 
say that the intent, which is duly signed and witnessed, to do away 
with the earlier devise persists in spite of the invalidity of the new 
disposition to transfer property. Does the revocation depend 
upon a duly executed declaration of intent, or upon the annulling 
force of a valid testamentary disposition? One naturally turns to 





62 y WILLIAMS, ExEcuToRS, ro ed., 113. See Tupper v. Tupper, 1 K. & J. 665 
(1855). 

8 See authorities in preceding note; and also THEOBALD, WILLS, 7 ed., 746, 747. 

6 2 Vern. 742, 1 P. Wms. 343 (1716). 

& Rot. ABR., Devise (O) 4. This case was followed in Roper v. Radcliffe, 1o Mod. 
230; and see Baker v. Story, 23 Weekly Rep. 147 (1875). But see Im re Fleetwood, 
L. R. 15 Ch. D. 594, 609 (1880). Compare Ex parte Ilchester, 7 Ves. Jr. 348 (1803); 
Pillary v. Subammal, 32 T. L. R. 118 (1915); 1 PowELL, DEvisEs, 3 ed., by JARMAN, 
594, note. The weight of authority in the United States is to the contrary. U.S. 
Fidelity Co. v. Douglas, 134 Ky. 374, 120 S. W. 328 (1909); Lougee v. Wilkie, 209 
Mass. .184, 95 N. E. 221 (1911); Austin v. Oakes, 117 N. Y. 577, 23 N. E. 193 (1890). 
Compare Estate of Marx, 174 Cal. 762, 164 Pac. 640 (1917). Contra, Hairston v. 
Hairston, 30 Miss. 276 (1855) (semble); Teacle’s Estate, 153 Pa. 219, 25 Atl. 1135 
{1893) (semble); Carpenter v. Miller, 3 W. Va. 174 (1860). 
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the form of the Statutes of Wills. Under the Statute of Frauds, 
Wills Act, Illinois and New York statutes, it may well be said 
that the second instrument ‘‘declares” the revocation or ‘‘ declares 
the intention to revoke’’ even though it fails to dispose of property. 
And it is submitted that the same result, though not so obviously, 
should be reached in Massachusetts.’ This suggested result, 
however, should be subject to the principles of relief for mistake 
indicated below. Now in Onions v. Tyrer there was a will validly 
executed to pass real estate. The testator, to change his trustees, 
made another will, by which he revoked all former wills and de- 
vised the realty to new trustees, but to the same uses. The second 
will was sufficiently executed so far as the revocation clause was 
concerned but not as to the dispositions.** The case was a peculiar 
one, which cannot, under modern statutes of wills, occur at the 
present day. The third resolution dealt with the element of revo- 
cation by act, which was a factor in the case.” The first resolu- 
tion held that as the execution was not valid for a will, it could 
not be valid as to the revocation clause. It is odd that the revoca- 
tion clause, though validly witnessed, should be held inoperative. 
The court did not place the ineffectiveness of this clause on the 
ground of relief for accident, as it did in the third resolution. 
Had the court done so, its conclusion might be justified upon 
principles about to be considered. This part of the case, then, must 
be deemed a peculiar bit of construction of a peculiar provision of 





6 “By some other will or codicil in writing, or other writing declaring the same.” 
Srat. 29 Car. II, c. 3, VI (1676). “By another Will or Codicil executed in manner 
herein-before required, or by some Writing declaring an Intention to revoke the same, 
and executed in the Manner in which a Will is herein-before required to be executed.” 
Strat. 7 Wm. IV. & 1. Vict., c. 26, § XX (1837); Kentucky Star., § 4833 (1915). “By 
some other will, testament or codicil in writing, declaring the same,” etc. ILLINOIS, 
Awnnot. STAT. (1913), Par. 11558, c. 148, §17. ‘By some other writing signed, attested 
and subscribed in the same manner as a will.” MassAcHuseTts Rev. Laws (1902), 
c. 135, § 8. “By some other will in writing, or some other writing of the testator, 
declaring such revocation or alteration, and executed with the same formalities with 
which the will itself was required by law to be executed.” NEw York Consot. 
Laws (1909), Decedent Estate Law, § 34. 

67 But see Lougee v. Wilkie, 209 Mass. 184, 95 N. E. 221 (1911); Austin v. Oakes, 
117 N. Y. 577, 23 N. E. 193 (1890). 

68 See Stat. 29 Car. II, c. 3, VI. Compare Barksdale v. Barksdale, 12 Leigh (Va.) 
535 (1842). : 

6° But compare a recent case of ‘a soldier’s will, Goodman ». Goodman, [1919] 
P. 220. 

7 See p. 343, supra. 
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the Statute of Frauds in regard to revocation. It is due, then, to 
an attempt to reconcile French’s Case with this first resolution, 
which is of special application only, that we find the books taking 
a distinction between the second disposition failing for lack of exe- 
cution, and failing for incapacity of the -devisee. 

Indeed the English cases do not bear out the distinction. In 
Tupper v. Tupper (1855)” the testator after a profession of religious 
faith left property to charities. He later by codicil expressly 
revoked these gifts and left in lieu thereof a legacy to a charity 
which was invalid. The court indicated that whether there was a 
revocation or not depended on intent, yet it was not sure but that 
the testator intended to revoke in any event. The revocation ac- 
cordingly remained in force. In Quinn v. Butler (1868)” there was by 
a first will a valid exercise of a power of appointment given to the 
testator, who later by will expressly revoked the earlier exercise 
and made a second, which was void as an improper exercise of a 
non-exclusive power. The court allowed the revocation to stand, 
_ because, although the question depended on the intent of the testa- 
tor, it was not clear that he would not have preferred the revoca- 
tion to stand. It would seem, indeed, from the recent decision in 
Bernard’s Settlement (1916)” that this line of cases is merely another 
example of the principle of revocation under a mistake. A woman 
exercised a power of appointment in favor of her children and issue 
by appointing to her six daughters equally. By a third codicil, 
which expressly revoked the absolute interest so given to one of 
the daughters, she dealt with that child’s share, though in its 
favor, in such a way as to violate the rule against perpetuities. 
The court said, “Did the testator intend by the second appoint- 
ment to revoke in any case the prior appointment, or did he really 
only intend to revoke it for the purpose of carrying out the altera- 
tion made in his second appointment and without having any 
intention of revoking the previous gift except for the purpose of 
the altered appointment?” The court found it reasonably clear 
that the testatrix would have preferred the first appointment to 
none for that daughter, and set aside the revocation. This attitude 
is the proper method of approach. As soon as the will is proved, 





1 7K.&J. 66s. 
72 L. R. 6 Eq. 225. 
% [1916] 1 Ch. 552. See also Goodman v. Goodman, [1919] P. 229. © 
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it is evident, without any resort to parol evidence, that the testator 
has labored under a mistake. It is wrong to call it a conditional 
revocation. He has not revoked ‘provided,’ he has revoked 
absolutely, but has been induced to do so by a misapprehension. 
That the mistake is one of law is immaterial.“ The Probate Court 
should either decline to meddle with the situation or, as it has done 
in England, take jurisdiction to set aside the revocation, provided 
it is: reasonable to believe from the face of the documents that the 
probable desires of the testator would be thus achieved. And 
it should be immaterial whether the second document contains or 
does not contain a clause of revocation. In a situation, then, as 
is presented by French’s Case, the result of the American cases” 
may sometimes be reached by the method of relief for mistake. 

The actual results in Quinn v. Butler and Bernard’s Settlement 
are right. The decision in Tupper v. Tupper is moredoubtful. So 
religious a priest as the testator might well have preferred the 
charities of, the first will as objects of his bounty than next of kin. 
The guiding principle, however, should be: let the revocation stand 
unless it is reasonably clear without resort to extrinsic evidence 
that the deceased would have preferred the first will to an 
intestacy. 

In Laughton v. Atkins (1823), a case not directly involving revo- 
cation under a mistake, the court nevertheless said: 


“A second will, inconsistent with the first, perfect in its form and 
execution, but incapable of operating as a will on account of some 
circumstance dehors the instrument, may nevertheless be set up as a 
revocation of the first.” 


This expression, twenty years later repeated in a Pennsylvania 
case,’” became the basis of the two leading American cases, Hairston 
v. Hairston ™ (1855), Mississippi, and Price v. Maxwell ™ (1857), 
Pennsylvania. In both decisions the second document contained 
an express clause of revocation and a new provision, which failed 
because of a rule of law. In both the court allowed the revocation 





74 See supra, note 28. 

% See supra, note 65. 

% x Pick. (Mass.) 535, 545. 

7 Jones v. Murphy, 8 W. & S. (Pa.) 275, 300 (1844); See 1 Lomax, 52. 
% 30 Miss. 276. 

79 28 Penn. 23. 
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to stand, as the will failed only because of matter dehors the instru- 
ment. This in Price v. Maxwell at least seems to have resulted in 
defeating the testator’s desires. Each case has been approved in 
its own state,*° and by some other authorities.*' On the other hand, 
Rice County v. Scott * (Minnesota) and Security Co. v. Snow ® 
(Connecticut) place the whole question on the intent of the testator, 
and both cases reach a correct result. The language in the Minne- ~ 
sota case leaves something to be desired. The opinion uses the 
terms ‘“‘implied condition” and “unconditional,” whereas it must 
be kept steadily in mind that the situation is one of mistake. 


If these observations have not clarified a small corner of the law 
of wills, may they at’ least show that once again the panacea of a 
sonorous phrase or a foreign word * has tended only to obscure 
the common law, and to confuse judges, text writers, and at least 
one professor of law. 

Joseph Warren. 
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80 Vining v. Hall, 40 Miss. 83, 107 (1866); Jones v. Murphy, 8 W. & S. (Pa.) 275, 
300 (1844); Teacle’s Estate, 153 Pa. 219, 25 Atl. 1435 (1893); Melville’s Estate, 245 
Pa. 318, 91 Atl. 679 (1914). But see Rudy v. Ulrich, 69 Pa. 177 (1871). 

81 Dudley v. Gates, 124 Mich. 440, 83 N. W. 97 (1900); Gossett v. Weatherly, 
5 Jones Eq. (N. C.) 46, 53 (1859) (semble); Pacr, WILLS, § 277. 1 REDFIELD, WILLs, 
3 ed., 364. See Barksdale v. Hopkins, 23 Ga. 332, 343 (1857). 

8 88 Minn. 386, 93 N. W. 109 (1903). 

% 70 Conn. 288, 39 Atl. 153 (1898). But see Blakeman ». Sears, 74 Conn. 516, 
51 Atl. 517 (1902). 

& ‘Dehors. Compare Bacon’s Maxim 25 (sometimes 23), “‘ Ambiguitas verborum latens 
verificatione suppletur; nam quod ex facto oritur ambiguum verificatione facti tollitur;” 
and Prof. J. B. Thayer’s comment thereon, “... there seemed to be a complete 
pocket precept covering the whole subject. When this was found clothed in Latin, 
and fathered upon Lord Bacon, it might well seem to such as did not think carefully 
that here was something to be depended upon. The maximum caught the fancy of 
the profession, and figured as the chief commonplace of the subject for many years. 

. it still performs a great and confusing function in our legal discussions.” THAYER, 
PRELIM. TREATISE ON EVIDENCE, 472. 
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THE RIGHTS OF IDEAS—AND OF CORPORATIONS 
I. 








HERE are some relics. of German misty theorizing which 
western political science will do well to sweep away,—and of 
which it may nevertheless very easily forget to disembarrass itself, 
One is that huge Brocken-spectre, the State Grandmother — the 
thin and incoherent dream that Universal Insurance can take 
the place of Universal Responsibility. Responsibility can never 
be dispensed with: the true alternative is whether we shall be 
responsible to courts or to Overseers. Another is the idea that 
by calling monopolies “‘property,”’ we invest them with some kind 
of universal world-wide sacredness. Another is the cloudy film 
of speculation which attributes to corporations a real existence 
comparable in the main with that of persons. It is proposed to 
examine some of the implications of such a doctrine. 

It cannot be doubted ‘that it is pretty firmly rooted in our 

- minds. In these strenuous and hurried days, shorthand phrases are © 
inevitable. We speak of the “X corporation,” and visualize it 
in our minds as an entity, vague but single; redolent of board- 
rooms and russia leather, perhaps, rather than of forges and oil- 
cans; but nevertheless a single purposeful, sentient entity. We 
do not realize, and for the ordinary purposes of our accounts and 

forecasts we do not need to realize, that we are speaking in mere 

metaphor. There is no rather vast and elusive simple personage, 

scheming, feeling, wishing, hating, affectionate, behind that “X 

corporation” label: — just a set of miscellaneous people, with 

varying and contradictory desires, bent upon doing the best for 
their own individual interests, exercising very various degrees of 
power, and acting within the limits marked out by legislation. 

The metaphor of personality is convenient: but it may be 
misleading. 

Let us disclaim, however, the extreme dogma that there is 
nothing in a corporation beyond (1) the persons who are its mem- 
bers and managers, and (2) the legislative fiat which invests with 
peculiar consequences certain of their acts. Apart from legislative 
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interposition, there is something — a mystical something. There 
is something about a private club, particularly when it has a 
history. Grillon’s: the Kit-Cat Club: the Recamier Salon: each 
has a character of its own. There is something about a school, a 
family, a regiment, a ship. There is something about an anthem: 
a symbol: a patent. There is a faint “something” about the 
commonest insurance corporation, such as are turned out by the 
dozen from the government factory of such objects. But do not 
let us fall into the error of calling that something “personality.” 
There is much more personality about a cat or a dog. 

Mr. Englehardt has written in a spirituel fashion of the Rights 
of Animals. And it is the present critic’s conviction that such 
Rights exist, no less than the Rights of lunatics. But it is a long 
step from that to the Rights of Ideas. 

The importance of the point is mainly, though by no means 
entirely, constitutional and international. When constitutional 
and international documents speak of “‘persons” and their rights, 
do they mean human beings, or do they mean to include ideas as 
well? 

There is a tendency at the present day to take the metaphor 
at its face value — to argue hurriedly that ‘“‘persons” of course in- 
cludes “juridical persons,”’ “artificial persons” as well as “‘natural 
persons.” So much are we the slaves of words, we feel satisfied 
that things whose names look so much alike must somehow be 
approximately the same in nature, and entitled to the same con- 
sideration. So it is natural to forget that the juridical person is — 
. though a real thing — a very different thing.’ 

There is a certain community of sentiment among all civilized 
peoples as to the feelings and desires of human beings, and their 
relations to those in authority. It is a very slender and scanty 
common understanding: but such as it is, it exists. Everybody 
knows what hurts: everybody knows what insults beyond en- 
durance! Everybody knows what is universally regarded as in- 
tolerable and uncalled-for interference by the powers that be. 
There is a certain consensus on the irreducible minimum of human 
rights.2. If this minimum is infringed, there is cruelty and op- 





1 Cf. 4 LAURENT, Droit Crvit INTERNATIONAL, 176, § 82. 
2 Cf. A. H. Snow, 8 Am. J. or Int. L. (1914), 191. The learned author proceeds to 
suggest that the United States are inevitably driven to impose their own conception 
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pression, serving to afford foreign nations, or at any rate those 
directly affected, a title for interference. 

But there is no such common consensus as to what Ideas are 
entitled to support, sustenance and furtherance. 

For their support, sustenance and furtherance an individual 
state may set aside funds and may clothe persons with powers and 
liabilities. It may do this on its own account, or in pursuance of a 
general policy of encouraging private persons to devote their 
property to such ends. But there is no reason whatever why other 
nations should consider themselves bound to imitate its patronage 
of those particular ideas. And it is not a reason, but a camouflage, 
when the idea is called a person. 

It is a somewhat paltry begging of the question to say that “A 
person is that which is by law invested with rights: corporations 
are by law invested with rights; therefore corporations are per- 
sons.” It is only in shorthand phrase that the corporation is 
invested with rights. The only entities who can really be invested 
with rights are natural persons.* Only those who can feel and 
desire can have rights in any intelligible sense. Mill, in a cele- 
brated passage, brings this out very clearly. “When people talk,” 
he says, in effect, ‘of ‘the good of agriculture,’ ‘the good of the 
Church,’ ‘the good of education,’ ‘the good of art,’ they really 
mean simply the good of particular human beings.” 

This feeling lay at the root of the English history of corpora- 
tions. The first kind of English corporation was apparently the 
departed saint: and this was a very real person to the lawyers 
and people who considered his or her Rights. 

It was in the name and on behalf of the personal and individual 
Saint that the corporeal Abbot or Prior with his chapter began to 
function as a corporation: and in general the Abbot could say as 
a matter of practical politics — “le monastaire, c’est moi.” 


II. ELEEMOSYNARY CORPORATIONS AND TRUSTS 


The attribution of personality to business corporations was a 
matter of slow evolution. Parallel with it there proceeded the 





of fundamental individual rights upon other peoples. That seems to go too far. A 
community of angels might do better than endeavor to force the world to behave 
angelically. 

® 4 LauRENT, Droit Crvit INTERNATIONAL, 209, § 101. Laurent remarks that the 
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virtual attribution of personality to charitable trusts: in fact, it 
may be said that the last-mentioned development was much the 
more rapid of the two. For by the time of Queen Elizabeth, the 
enforcement of trusts in favor of charities had become so regular 
and frequent as to require statutory regulation*— whilst as yet 
the trading corporation had made its appearance only in the form 
of a few chartered companies. The position of the trustees of 
charities is no doubt very different from that of the directors and 
managers of corporations: and for that reason many charities are 
and always have been incorporated. But the common feature 
remains, that in each case machinery is provided for withdrawing 
property from individual use, and putting it at the disposal of an 
Idea. Formulated by the dead, or by the living, a charitable 
trust or an eleemosynary corporation is the embodiment of an 
Idea. It is mere machinery by means of which the state secures 
the more or less perfect performance of a particular intention. If 
that intention is disappointed, — and the state often disappoints 
it itself, by remodelling the purposes of the corporation — no 
living individual is in pocket one cent the worse off: all that is, 
or may be, injured is the sentiment, favorable to the Idea, of 
miscellaneous persons. . 

There may be apparent exceptions to this statement. Those 
who have been in the past the individual objects of charity, and 
those who have in the past been its salaried dispensers, may have 
a certain interest in the funds of the trust or corporation. But 
it is not a legal interest. The child of a person who is despoiled of 
the bulk of his property loses its allowance, its expectations, and 
perhaps its educational prospects. But these disappointments are 
not legal injuries. The only person entitled to complain is the 
parent himself. If an almshouse is abolished, the almsman and 
the nurse may complain respectively of the loss of their comfort 
and their job. But they have no right to the comfort and the job. 
They are the objects of miscellaneous or deceased benevolence. 
If any other nation declines to believe in the beneficence of alms- 
houses, — if it denies the almshouse Idea — it is at perfect liberty 
to decline to facilitate the scheme mapped out by its neighbor. 





Code Napoléon never uses the term “personne civile” and nowhere accords the en- 
joyment of civil rights to “fictions.” Ibid. 152, § 72. 
* The well-known statute, 43 Eliz. c. 4. 
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Just in the same way, it may deny the Monarchical Idea, the 
Hospital Idea, the Medical Research Idea, the Medical Research 
Restriction Idea — even the Anti-Slavery Idea: for as long as 
coolie ‘“‘indentured”’ labor subsists, no nation can be blamed for 
frankly calling the dwellers in its compounds “slaves.” 

That the particular Idea in question has many adherents who 
warmly believe in it, in the country of incorporation, can make 
no difference. Many English people are interested in the Coliseum 
and Mr. Bryan. But that does not make either Mr. Bryan or 
the Coliseum an entity which the British government is entitled 
to have preserved intact. Not even if British subjects should 
have subscribed to a fund to repair the ruin, or to testify their 
admiration for the statesman, will such a result follow. 

If, therefore, property is formed, or acts are done, in a certain 
territory the benefit of which is claimed for a “juridical person” 
incorporated abroad, all that is meant is that somebody, for some 
reason of his own, demands that the local sovereign shall see that 
the property is applied, or the acts regarded in a particular way 
marked out by some foreign sovereign. But there is no common 
concensus of international opinion that the wishes of a deceased 
person, or of a heterogeneous body of subscribers, should neces- 
sarily be carried out. There is certainly no rule that a given 
country is bound to recognize the power of testation. More and 
more it is coming to be recognized that some limit to this power 
is the only just method of redressing inequalities of fortune: — 
and if some limit, why not an extreme limit? Nor is it any the 
more bound to recognize the putting of personal property into 
mortmain. 

This can be seen quite plainly when it is an unincorporated 
trust that is in question. No matter if the trust formed was con- 
tributed by foreigners and vested in foreign trustees: if the objects 
are not recognized by the law of the land, the law of the place 
where the property is situated is not bound to give effect to them. 
By its own theories of private international law it may be led to 
do so: but it may equally well adopt a theory which does not | 
have that result. 

It is not like the case of an agent, who is intrusted by the sub- 
scribers with their money, in order to apply it as they wish. They 
can recall their agent and resume their property. But the definite 
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devotion of property to an Idea divests its former owners of any 
proprietary interest in it. It is at the service of the Idea. All 
who are interested in the Idea may in varying degrees be interested 
in its fate— but it is not their property, and no diversion of the 
fund to other uses will amount to that confiscation of property 
which is reprobated by the universal conscience. That a charitable 
trust exists by favor of the sovereign, and is capable of being 
diverted at his will is a commonplace. Then is one sovereign, 
into whose power the funds may come, under any obligation to 
defer to the wishes of the one in whose power they originally were? 
It may be very proper and decent to do so: but is it necessary? 
If an emissary of a trust formed to establish an art gallery in 
Baratania goes to Utopia to purchase pictures, is Utopia bound 
to let him do so, because the art-gallery is called a “person,” 
and “persons” must be admitted to buy and sell? No “person” 
really buys: the pictures are devoted to certain uses in Baratania 
instead of remaining private property in Utopia. And to prevent 
that is not to hinder any “person” from “buying.” 

Take even the case of a trust of funds locally situated in Italy, 
established by a living Italian to provide a public garden in Ithaca, 
New York, and carried into effect by a deed executed in New 
York transferring the funds to trustees. There is no reason why 
the Italian courts should enforce the trust, nor why the Italian 
donor, repenting of his gift, might not be maintained in or re- 
stored to his control over it by the Italian courts, without any 
international incident being created. The disappointment of Ith- 
aca people is not their despoilment. The fund is not their prop- 
erty, though they may derive some benefit from it. To argue to 
the contrary is to maintain the universal obligation and validity 
of trusts: 7. e., to claim that foreign nations shall observe a strange 
law; which is not a claim any one could wish to make. 

But the “personality” of a corporation comes in to obscure the 
issue. We can see that there is no “nationality” in a trust. In 
the last resort, the country to pronounce on the destination of 
property is that which has the property actually within its borders, 
or which has within its borders persons upon whom effective 
pressure can be put to bring it there. In discussing the validity 
of a trust disposition, charitable or other, the nationality or domi- 
cile of the donor is of not the slightest importance. Nor is the 
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nationality of the cestuis que trustent nor the place of charitable 
benefaction. The only important questions are — where are the 
trustees, and where is the money? Similarly with regard to the 
acts of trustees: it is open to any country to decline to recognize 
the trust relation, or any modifications of right arising out of it, 
in other countries. . 

Though there is an international obligation to respect property, 
there is no international obligation to respect the subtle complica- 
tions and divided responsibilities of trusts. Any country may 
consider all trusts as precatory trusts. 

No one country establishes a trust, and leaves other countries 
to deal with it on that footing. The parties declare their intention, 
and the various countries, on an equal footing, say severally what 
they will make of it. They are practically unfettered in doing so: 
provided that they do not wantonly deprive an alien individual 
of his property. And it is by no means clear that forfeiture for 
an attempt to alien into mortmain would be wanton. Indeed, 
the contrary would seem the better opinion. 

But one country does establish the corporation; and the fact 
lends color to the popular supposition that the incorporated charity 
has a distinct national character, entitling “it” to the privileges 
and protection of a citizen. But let us analyze exactly what 
takes place. We have, no more and no less than before, the de- 
votion of property to an idea, in accordance with the desires 
of a fluctuating body of people, and perhaps in accordance with 
the desires of the government itself. But the fact that the 
government, or the law, purports to establish a new entity, an 
“artificial person,” should not be allowed to obscure the fact that, 
in reality, it does no more than it accomplishes when it recognizes 
a charitable trust. No more in kind, that is: in degree it generally 
goes considerably farther. All that it does, in essence, is to clothe 
the persons who are carrying out the idea with certain powers, 
liabilities, and immunities which they would not otherwise possess 
or be subject to. And there is no reason in the world why other 
countries should imitate it in this respect. It has not created a 
person: it has merely set an example. 

It might just as well enact that horses and donkeys were to 
be regarded as “‘subhuman persons,” if duly admitted to registra- 
tion and managed by committees, — and then demand that they 
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should be received everywhere on the footing of citizens, and ad- 
mitted to sue and to acquire property. They might also, perhaps, 
be admitted to vote, by their committees, at home! 

It is speciously urged by some writers that the corporation is 
created to subserve the purposes of the state: that natural persons 
have rights to a claim to protection only inasmuch as they sub- 
serve the purposes of the state: and therefore that both are alike 
modes of the state’s activity and equally to be respected by foreign 
powers. Such a view might have had weight with some before 
the débacle of the state in 1918. It may still be held sub rosé 
by the Treitsches and Bernhardis. But if democracy means 
anything beyond mere Bolshevism, it means the supreme value 
of the common private man. The events of the past four years 
are a flat denial of the doctrine that people exist for the sake of 
states and not states for the sake of people. When a state is per- 
mitted to interpose on behalf of an oppressed citizen, it is not 
because the victim is useful to it, but because he is a man. 

In his suffering all the world has a share. Because of his hu- 
manity, all nations applaud the interference to save him from 
arbitrary brutality: not because he is a potential tax-payer or 
brigadier-general of Atlantis or Ruritania. A world of states 
might be imagined, in which the occupation of every soul was with 
the grandeur and glory of the various states to the exclusion of 
all thought of the individual. But it is not our world. 


III. Pusiic CorRPORATION 


But there are certain foundations in which the state is not only 
intrusted, but in which it finds a mode of carrying out its own 
activities. Of this kind are towns and cities. In their function- 
ing, it is difficult to see anything less than a form of the public 
activity of the state. For, consider that it is open to any one to 
reside in the town: to walk in its streets: to use its fountains: to 
invoke its police. A fluctuating and heterogeneous population 
enjoy, in various measures, the benefits of its existence. No in- 
dividual specially is identified with them. They are open to any 
of the public who are in a position to profit by them. The same 
may be said of great professional corporations established for 
public purposes. In these cases, although the corporate body 
may, by municipal law, be considered, for the sake of convenience, 
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separate from the state, yet by natural law, and internationally, 
it must probably be considered as inseparably bound up with it. 
In some countries, government dependents or officials have a 
corporate character — and this is true of some British administra- 
tive offices, such as the Board of Trade, the Local Government 
Board and the Charity Commissioners, which, if I am not mistaken, 
all have a common seal with perpetual succession, and perhaps 
may possess property independently of the Crown. Clearly these 
are, internationally, nothing other than the state itself. Local 
corporations such as towns and cities are no less limbs of govern- 
ment because they specialize in locality rather than in subject 
matter. It is for the benefit of all comers of French nationality 
that the municipality of Nice is kept up — not for the benefit 
of the individuals who at the moment occupy or own its houses. 
History obscures the point. We are so familiar with the contests 
between the Crown and the municipal corporations which formed 
an outstanding feature of the history of the later English Stuarts, 
that we forget that the close municipal corporation of the seven- 
teenth century was a totally different thing from the municipality 
of our day. It would not be untrue to say that the private 
profit of the corporators was a considerable factor in the outlook 
of many, if not most, of the municipal corporations of that past 
age. 

But at the present day, it is difficult to refuse concurrence to 
- the opinion that the rights and liabilities of such public corpora- 
tions are in essence the rights and liabilities of the state. 


“Counties, cities, and towns exist only,” says the Supreme Court, 
“for the convenient administration of the government. Such organi- 
zations are instruments of the State, created to carry out its will.’’® 


If we are disturbed by the recollection that cities and towns 
can and do sue each other, we may quickly be reassured by the 
remembrance that colonies do the same. It is strange to those 
Britons reared in the doctrine that the Crown ‘is present and 
identical in all parts of its dominion, to find the colony of South 





5 Ry. Co. ». Otoe County, 16 Wall. (U. S.) 667, 676 (1872); approved, Stewart ». 
Kansas City, 239 U. S. 14 (1915); 4 LauRENT, Drorr Crvut INTERNATIONAL, 248, 
§ 125; 252, § 127. 
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Australia suing the sister colony of Victoria. In point of law, 
it amounts to the King in South Australia suing himself a few 
hundred miles away: and although legislation has made such an 
anomaly possible in Canada, nothing but a certain sheeplike 
docility to suggestion has provided for it in Australia.6 Such a 
process resembles the cook suing the butler for a declaration that 
the household allowance should be spent less on the wine-cellar 
and more on the kitchen. And the detached attitude towards 
each other displayed in recent days by government dependents in 
England itself suggests that in the not remote future we may be 
exhilarated by the spectacle of the Home Office suing the Agricul- 
tural Department, and the War Office suing the Local Government 
Board. 

Now, is an Idea any the more entitled to respect abroad, be- 
cause it is the state’s Idea?’ Itis impossible to give an easy credit 
to this position. The state’s existence is one thing — its fancies are 
another. Its channels of life and administration — its towns, its 
ruling powers, its armed forces — are entitled to respect. But — 
knowing how gullible it is in matters of more subtle texture — we 
may find it difficult to say that it is entitled in the opinion of man- 





6 South Australia v. Victoria, [1914] A. C. 283. The government of New Zealand 
was, under a more coherent conception of constitutional law, held in 1876 incapable 
of being a party to an action. Nothing had incorporated it: it was a mere mode of 
the exercise of the powers of the Crown. The constitutional understanding that these 
powers would be exercised agreeably to the wishes of the local legislature in no re- 
spect alters the legal position. Sloman v. New Zealand, L. R. 1.C. P. D. 563 (1876). 
“What is the thing called the governor and government of the colony of New Zea- 
land? . . . We cannot have substituted service on somebody representing some- 
thing which does not exist. There is an individual who for the time being is the 
governor of New Zealand; there are certain persons carrying on the government; 
there are probably a secretary, and a treasurer, and an attorney-general and others, 
and there are the members of the representative assembly and council who constitute 
the legislature; but to call them a corporation seems an abuse of language. We 
must take notice that there is no such corporation as a governor and government of 
New Zealand.” Per James, L.J., same case. The Australian Constitution Act (Star. 
63 & 64 Vict., c. 12) has not introduced a different system in the case of Australia: 
the power to resign territory is vested in the provincial parliaments; and it would 
seem strange if their governments could deal with it over their heads, by collusive 
litigation. In Canada the position is really different: legislation has enabled the 
provinces to litigate, and to that extent has invested them with a corporate character. 
(See, e. g., Rev. Stat. or CANADA, c. 140, § 32 (1906).) The Australian federal par- 
liament has power (ibid. § 9 (78)) to provide for similar litigation, but apparently had 
not done so when South Australia v. Victoria was decided. 

7 That is, in reality, the idea of some one who is or was in authority. 
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kind to any special respect for its ideas. When we remember that 
Nahum Tate was, and that Algernon Swinburne was not, poet 
laureate of England — that, the government designed the Crystal 
Palace of 1851 and the Albert Memorial in Hyde Park, London — 
that the bureaucratized universities of Germany lighted the match 
that set the world in a flame these five years back — we may stop 
short of concluding that by the universal consensus of mankind 
everything governmental is (except in the worst sense of the term) 
respectable. 

It may be supposed, therefore, that public corporations not 
directly concerned with the work of conducting the national life 
must be relegated to share the lot of other corporations constituted 
for similar ends by less imposing agencies.® 


IV. TRADING CORPORATIONS 


When we come to the Trading Corporation we find an entity 
which in many ways closely resembles the unincorporated trust. 
If we can imagine a partnership created by trust deed of the capi- 
tal we approach very near the conception of a trading corporation. 
The perpetual succession which the corporation postulates is 
supplied in the latter case by the principle that “‘a trust shall never 
fail for want of a trustee.” Except for small and technical ad- 
vantages, such as the facility of dealing with shares instead of 
miscellaneous property, and the simplicity of litigating with one 
imaginary person® instead of a thousand real ones, the only re- 
markable feature of a trading corporation is the limited liability 
of its members. It is a mere device by which a state confers on 
traders particular powers and immunities on particular terms. 
In Continental Tyre & Rubber Company, Lid. v. Daimler Co., Lid.,'® 
the most scientific lawyers of Great Britain were led to recognize 
that the essence of a joint stock company is not its empty shell — 
the form bestowed on it by some particular state, carrying certain 
immunities and regulations — but the substantial reality operating 
it: the persons who are its shareholders and directors, and who 
control and profit by its business. Just as Joseph Story had hinted 





8 4 LAURENT, Droit Crvit INTERNATIONAL, 253, § 128. 

® This convenience can equally well be secured by a rule of court. Cf. RULES oF 
ENGLISH SUPREME Court, Order 16, rule 9. 

10 L. R., [1916] 2 A. C. 307. 
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a century before, at the possibility that behind a “Society for 
the Propagation of the Gospel in Foreign Parts,” the court might 
be forced to see the individuals who constituted that society, so 
the House of Lords in the Continental Tyre Case felt bound to 
look behind the English veil of registration, and to see whether 
enemies were not lurking there. In other words, they treated 
the “‘juridical person” as what it really is — a shorthand expression 
for peculiar rights and liabilities. They declined to be misled by 
phrases, and to ignore, in a pedantic literalizing of metaphor, the 
living human beings for whom, and for whom alone, the company 
had its being. Registration as a limited company only exempted 
them from full liability to pay their debts, and in minor ways 
made their commitments by their agents somewhat different from 
that of a partnership firm. 

Now there is no reason why any other country should feel bound 
to recognize these special varieties from the ordinary law in its 
own territory, merely because the corporators have secured them, 
by registration as a company, in some other staté. And this is 
essentially what the claim for the recognition of juridical persons 
abroad amounts to. It amounts to a claim of privilege. Convenient 
privilege, it may be; but privilege none the less. No foreign state 
is bound to accede to it: unless all privilege is property. 

There are many difficulties, which can only be hinted at here, 
when private profit and the public service are combined. The 
chartered cofnpanies, the establishment of which has been the 
traditional policy of England (perhaps, if we remember the Darien 
Company, we may say of Scotland also) in undeveloped countries: 
public utility corporations: “garden city” or ‘“public-house” 
corporations: — such organizations as these are of a complex and 
perplexing character. In part they embody actual state functions: 
in part they embody a mere idea affected by the state: in part 
they exist for mere private gain. Their emancipation from direct 
government control must always, I think, prevent their assimila- 
tion to direct public activities. That leaves it comparatively un- 
important to determine their precise classification. The element 
of private gain seems decisive, if a decision be called for. And it 
is also important to notice that the governtnent as a rule disclaims 
all pecuniary responsibility for the acts of those agencies which 
it has set on foot. 
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V. NATIONALITY AND DomIcILE. War CoNnpDITIONS 


It may confidently be denied, therefore, that a corporation, in 
general, can have either a nationality or a domicile." The sup- 
posed necessity that it should have either arises simply from a 
confused supposition that the corporation must imitate at all 
points a natural person. 

Nationality is a matter of allegiance. And a corporation has — 
pace the ex parte deliverance of Mr. Alfred Lyttleton in the case 
of the Netherlands South Africa Railway — no power of rendering 
aid and comfort to anybody. Its directors can: but that is an- 
other story. Domicile is in origin and principle a matter of having 
a home and spending an income.” And a corporation cannot 
enjoy Queen Anne furniture nor drink ciaret. Not even a meta- 
phor worshiper could quite realize that brilliant conception — 
though he might in words formulate it as an axiom. 

In fact, the corporation need have neither domicile nor nation- 
ality. Those who have endeavored to fix it with one or the other 
have wandered in the wilderness of bleak uncertainty. Sometimes 
the thunderous voice of the law of the place of incorporation has 
sounded in their ears: sometimes the lightning flash of the place 
of exploitation has revealed to them another rule: again, the gleam 
has shown them the calm Olympia of the spot where the Board 
meets and control is exercised. Some have looked fer domicile — 
others for nationality — others have not been particular which — 
others have said that for corporations domicile is nationality. 
But really they have given themselves unnecessary trouble. The 
dominant reason for desiring to fix corporations with one or the 
other attribute is fiscal. The state sees what is called a person and 





11 Since writing this article, I find that much of what I had to say is expressed a 
great deal better in 4 LAURENT, Droit Crvit INTERNATIONAL, § 72 ef seq., § 119 ef seq. 
As I have never seen these views put forward in English, the present article must 
be regarded, for what it may be worth, as a corroboration rather than a reflection 
of the Belgian jurist’s opinions. 

2 This grounds the true distinction between “domicile” and “house of trade” 
as criteria of the liability of goods to capture as enemy property. The proprietor of 
a “house of trade’? makes money. The domiciled citizen spends it. If war-domicile 
meant carrying on business, there would be no need for the conception of “house of 
trade.” In fact, the two are complementary. Cf. “Trade Domicile in War” in 21 
Jurwicat Rev. (Edinburgh), 209. 
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forthwith desires to tax it. Tax depends in many countries on 
domicile: consequently a domicile must be found for each corpora- 
tion. The state seizes goods as prize: nationality is in many 
countries the test of prize— consequently, every corporation 
must have a national allegiance. 

There is no such necessity. In prize, it may not unjustly be 
held that the infection of a hostile share condemns the whole. 
That has not been the Anglo-American way — but it is a possible 
way. The Anglo-American way is to distinguish the interest of 
the enemy and to confiscate it alone. The joint property of friends 
and enemies was so dealt with in The Eenrom™ and The Vreede 
Scholtys.“ It ought not to be difficult to discriminate between the 
interest of friends and enemies in goods which are the property of 
corporations. As to taxation, the necessity of attributing to cor- 
porations a domicile or a nationality is more apparent than real. 
The shareholders are never taxed twice over on the same grounds 
in the same country, in their corporate and in their individual 
capacity. It only requires an enactment that carrying on business 
in the realm is a ground of taxation, to make the corporators liable. 
There is no need to attribute a fictitious domicile to the corpora- 
tion because the corporators are not domiciled in the taxing area. 
It only needs that their liability be placed on its true ground. 

The interesting question which arises as to the effect of war on 
a corporation, nobody seems inclined to tackle au fond. The 
attempt was long made to evade the necessity by the facile method 
of attributing to the corporation an independent nationality of 
its own — usually that of the place of incorporation.” Candidly, 
the present writer, when considering the problem twenty years 
ago,’® was very strongly impressed by its difficulty. But much 
stronger was the impression of its urgency. If the doctrine of 
non-intercourse with alien enemies — to mention only one feature — 
was not to be emptied of content, it was clearly impossible to allow 
friends and enemies to work together in the bonds of peace under 





18 2 C. Robinson, 1 (1799). See also The Kinders Kinder, ibid. 88 (1799). 

144 5 C. Robinson, 5 n. (1804). (The property was actually documented as the 
property of the enemy; and probably this is the reason why the court said that a 
stricter rule might be applied if the shipment were made after the outbreak of war.) 

5 See, e. g., in England the dicta in Driefontein v. Janson, L. R., [1902] A. C. 484. 

1% INTERNATIONAL LAw IN SouTH AFRICA, chap. 6. 
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the veil of a home-registered company. It appeared to me, and 
still so appears, that it is neither fair to the enemy to exclude him 
from control, while playing with his money, nor, on the other hand, 
possible to admit him to that intimacy of communication which 
control necessitates. The conclusion seemed to be imposed that 
the dissolution of the corporation was imperative: just as in the 
case of a partnership. The only criticism which I have seen of 
this attitude is that it ignores the difference which exists in prac- 
tice between a partnership and a corporation. In practice, it is 
urged, shareholders do not interfere in the management. I con- 
fess this surprises me. Are there not such things as sleeping part- 
ners? Do not shareholders occasionally prove restive at annual 
general meetings? The only substantial difference, as it seems to 
me, is that a partnership is ipso facto dissolved by war, whilst a 
corporation cannot be liquidated except by some judicial process. 
If the friendly corporators move in the matter, there seems to 
me a plain case for reconstruction — unless we frankly avow the 
principle of confiscation of the enemy’s private property. If,- 
however, they do not move, it is a more difficult case. It is im- 
possible to allow the enemy shareholders a locus standi: the proper 
course would appear to be for the sovereign: authority to seques- 
trate their interests (which, in a sense, are its own)!’ and to apply 
for liquidation. The capital may not all be paid up, or there may 
otherwise be liabilities attaching to the shares, and it is contrary 
to justice that the enemy subjects should be committed to in- 
curring these in their absence. Little authority, indeed, seems to 
exist as regards the proprietary results of the forced dissolution 
of partnership itself which supervenes on war. As a contract, the 
partnership disappears; and as a mandate it ceases to exercise any 
effect. But as a title to property there seems some difficulty in 
estimating the effects of its dissolution. Do the continuing part- 
ners in fact absorb the assets, subject to a liability to account? 
Under a régime of sequestration and as is inevitable in a prolonged 
war, there is little difficulty: and perhaps sequestration will be 
the rule in the future. But in the absence of any such govern- 
mental step it is hard to see what becomes of the partnership 





17 They constitute a material guarantee for the performance of the eventual terms 
of peace. 
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assets, unless (as seems to have been the old theory of the law) 
they fall automatically to the state. Much more difficult — in the 
absence of all judicial guidance — is it to say just what ought to 
become of enemy shares and corporation assets. To leave them 
to follow the fate of the corporation is plainly to allow the friendly 
interests (which may be nearly mil) and the friendly managers 
(who may be agents merely) to speculate with their co-share- 
holders’ ‘or employers’ money. That superficially attractive 
course is really quite inconsistent with any ostensible principle 
of equality between friend and enemy. It would seem the ideal 
course to force the corporation into liquidation by denying all 
validity after the outbreak of war, to the acts of corporations 
having enemy shareholders (or, perhaps better, to allow any mem- 
ber of the public to apply for liquidation). It will be said that 
this is a highly inconvenient course, and doubtless so it is: the 
remedy is for the government to interpose and forthwith take 
under its control the enemy holdings. The highly inconvenient 
alternative will secure its performance of this moral duty, which 
it might otherwise neglect. The value of the enemy holding will 
thus be stabilized at the outset of hostilities, and rendered inde- 
pendent of the subsequent fluctuations of trade. At the same 
time, the enemy holders will be released from all responsibilities 
incurred in the future. The only alternative is what appears to 
the writer the unjust one of holding the enemy persons bound by 
proceedings over which they have no control, and in which their 
interests will not be considered, — or, if anything, will be regarded 
with a hostile eye. I regret this conclusion: it is cumbrous, but 
it seems imperative. 

The only logical alternative is to abolish the principle which 
declares the illegality of intercourse with the enemy. And this 
is a principle which has just been applied to an extent far exceed- 
ing its scope in any previous war. Nations have prohibited even 
the receipt of payment from the enemy,!® and have placed inter- 





18 Contrary to the dictwm in Allen v. Russell, 3 Am. L. Rec. 361, “If an enemy within 
the rebel lines should order his agent in this state to pay a debt, contracted lawfully 
before the war, with property or money, I am not aware of anything wrong in this 
according to the public law of war. Goods might be seized when passing, but the 
appropriation of property or money already here, is not prohibited to the payment of 
debts to our people, is not only honest, but takes so much of the funds of rebels to 
another use. . . .” 
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course with enemies under heavy criminal penalties: — both quite 
novel features. 

Doubtless this has been due to the impression (dating from 
about 1850) that it injures the enemy to strike at our own trade 
with him, rather than to the old idea, as expressed by Story and 
Stowell, that all communication implies the possibility of danger. 
But there seems little likelihood of that impression being weakened 
or dispelled. The position of the enemy shareholder, therefore, 
urgently calls for due consideration. 

What, moreover, is the proper attitude of neutral states to 
such corporations when admitted to function within their borders? 
Is the rule against intercourse between belligerents a rule of inter- 
national law to which the neutral is bound to give effect by dis- 
solving, or (what is the same thing)!® regarding as dissolved, 
companies containing mutually hostile elements? Is a partnership 
of a domiciled Italian and a domiciled German ipso facto dissolved 
in Barcelona where they reside and carry on the whole of its busi- 
ness? Or where their Spanish agent does so? When we have solved 
this question, we shall be in a position to approach the further 
problem of the light in which a corporation in which Americans 
and Germans are shareholders, and which is incorporated (a) in 
America or Germany, (b) in Spain, (c) in Sweden, ought to be 
regarded at Madrid. A priori, one would say that recognition 
of the corporation at all by the Spanish law is really equivalent 
to a special kind of incorporation in Spain — and that it rests 
entirely with the Spanish government and legislature to say whether 
the presence in its membership of persons belonging to mutually 
hostile nations is or is not a cause of dissolution. 


VI. 


These considerations are put before the learned reader with the 
greatest diffidence: and rather as matter for inquiry than as the 
final expression of conclusions. What is, however, insisted on is 
the vital importance of discarding fictions, — of piercing through 
the semblance of things to realities, — and of refusing to be de- 
terred by difficulties and considerations of temporary practical 
convenience from arriving at the true dictates of justice. Above 





19 4 LAURENT, Drort Civit INTERNATIONAL, 231, § 119. 
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all, it is imperative that the jurist should not submit to be dragged 
weakly submissive at the chain of metaphor. 

Of course, for particular municipal purposes, it may be a con- 
venient fiction to attribute nationality to a corporate body. It 
may even be possible to force one’s own particular code-words 
on the public at large. But so long as the general body of mankind 
finds a marked difference between a human being and a set of 
regulations, so long will it be improper to assume that the same 
name includes them both. Convenience is mighty — but when it 
begins to obscure the outlines of justice, it must perforce come down 
from its pedestal. 


T. Baty. 


BARRISTER-AT-LAW, INNER TEMPLE. 





HARVARD LAW REVIEW 


IMPLIED-IN-FACT CONTRACTS AND 
MUTUAL ASSENT 


i a very discerning and helpful article, Professor Williston has 

illuminated the topic of mutual assent in contracts. His thesis 
that, in the case of express contracts, mutual assent is something 
which, in the United States at least, has come to be ascertained by 
the application of an objective rather than a subjective test is ac- 
cepted here as conclusively demonstrated, and an attempt will be 
made merely to pursue a little further his suggestion that it is not 
desirable to separate from the law of contracts and group under the 
head of quasi-contracts all those obligations which do not meet the 
subjective meeting of minds test. As he points out, both contracts 
and quasi-contracts are obligations imposed by law. 


“On no view can any liability be imposed in any other way. To 
distinguish into two categories obligations imposed by law in accordance 
with the mental assent of the parties, and obligations imposed by law 
in accordance with the natural meaning of the acts of the parties but 
without mental assent, is undesirable unless the law attaches conse- 
quences to one category which it does not attach to the other.’’? 


Assuming that statement to be fundamentally sound, how are we 
to discriminate those contracts where the subjective test of a meet- 
ing of minds —a harmonious and full mental accord — does not 
exist from what we know as quasi-contracts? The answer to that 
question necessitates a consideration of what the courts actually 
do in enforcing contracts and quasi-contracts, regardless of what 
they think they are doing. 

The first thing that strikes an observer of court action in the two 
fields of contractsand of quasi-contracts concerns the law of damages. 
The accepted normal measure of damages in quasi-contracts is the 
amount of the unjust enrichment of defendant at the plaintiff’s 
expense, while in the law of contracts it is the damage to plaintiff, 
within the restrictions set by proximate cause, the rule of Hadley 





1 Williston, “Mutual Assent in the Formation of Contracts,” 14 Inu. L. REv. 
85; Id., WiGMORE CELEBRATION LEGAL EsSAys, 525. 
2 Td., 14 Int. L. Rev. 95; Jd., WicMorE CELEBRATION LEGAL Essays, 535. 
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v. Baxendale, eic., and regardless of whether defendant gains or 
loses by the breach. Wherever, therefore, the courts apply the 
contract rather than the quasi-contract measure of damages and 
objective tests of the existence of a contract are accepted, the courts 
necessarily assert that they are dealing with a contract rather than 
a quasi-contract. If the contract measure is proper, then it is a 
contract that is enforced even though the court may consider it a 
quasi-contract. 

Professor Williston attempts to demonstrate in the above-men- 
tioned article that dissimilarities between the attitude of equity and 
that of the common-law courts in cases where the subjective test of 
a contract is not met can be accounted for, as far as reformation 
and rescission of contracts are concerned, without drawing the con- 
clusion that equity affirms that the subjective test should determine 
the existence of contracts. No doubt, those who are imbued with 
the idea of various regions of conflict between law and equity will 
be inclined to insist that he fails to make such a demonstration; 
but one who looks upon equitable waste, to take perhaps the most 
extreme case, as not conflicting with legal waste but as evidencing 
merely the chancellor’s reaction against unconscionable conduct 
permitted by the law’s inadequacy, will be quite satisfied that in 
granting reformation and rescission, as well as in denying specific 
performance, in cases where sufficient surprise and hardship result 
from the lack of satisfaction of the subjective test requirement, the 
chancellor is not denying the general soundness of the objective 
test applied by the law judges but is controlling the application of 
that test, and bringing it more nearly in accord with the subjective 
test, in order to prevent clearly unjust results. It is of course not 
to be denied that some chancellors have been, and that some still 





3 It will be noticed that the “normal measure of damages” is mentioned. That 
is because some writers class as quasi-contractual some obligations to which a different 
measure from the normal is applied. As will be seen later, sometimes the contractual 
measure is applied to alleged quasi-contracts. It is a thesis of this article that such an 
application, if proper, is a complete demonstration that such alleged quasi-contracts 
are really some kind of contracts. For quasi-contracts a very definite measure of 
damages exists: 

“Where, however, the recovery is based not upon a real, though unexpressed con- 
tract, but upon an unjust unrichment of the defendant; that is, where the cause of 
action is in quasi-contract, the amount of recovery should strictly be limited to the 
unjust enrichment conferred upon the defendant by the plaintiff’s labor.” Beale, 
“‘The Measure of Recovery upon Implied and Quasi-Contracts,” 19 YALE L. J. 609, 620. 
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are, consciously applying the subjective test of a meeting of minds, 
but it seems clear that the decisions which they hand down do not 
require that exclusive test for their support. A chancellor who 
adopts the objective test of a meeting of expressions as in general 
satisfactory will almost always decide the same way that a chan- 
cellor applying the subjective test does. Even an objective test 
judge, whether a chancellor or a common-law judge, must con- 
cede that the perfect contract is one which meets the subjective 
test as well as the objective and must deprecate too great diver- 
gence from the subjective.‘ However that may be, the giving or 
withholding of equitable relief seems to be of practically no assist- 
ance to us on the vexed problem of what border-line obligations 
are properly to be denominated contractual and what quasi- 
contractual. Rather, it is the law of damages that casts the first 
satisfactory light on that troublesome question. It seems in- 
controvertible, and cannot be too often emphasized, that if the 
normal contractual measure of damages is properly applied to 
the recovery on an obligation, it is a contract that is enforced; 
if the normal quasi-contract measure of damages is properly applied, 
then it is a quasi-contract that is the basis of action.5 





4 Accordingly, we have rescission at law in some cases where expressions meet but in- 
tentions do not. See WILLISTON ON SALES, § 656. On snapped-up offers from the law 
court’s point of view see Hudson Structural Steel Co. v. Smith & Rumery Co., 110 Me. 
123, 85 Atl. 384 (1912), where there was rescission at law with a quantum meruit re- 
covery. In rare instances we have even the equivalent at law of reformation in equity: 
“The power of equity to reform contracts has been to some extent usurped by courts 
of law, in fact, though not in name; for the result attained by a court of equity may 
frequently be reached by a court of law by simply admitting evidence of the actual 
intention of the parties and enforcing the bargain which the parties intended to make.” 
WILLISTON ON SALES, § 655. Chancellors and law judges, with variations, apply 
both objective and subjective tests. As Professor Williston has pointed out at the end 
of the article above mentigned: “‘ Equity may indeed grant relief in certain cases from a 
contract to one who apparently assented thereto without actual mental assent, and 
may deny the adverse party a remedy for the enforcement of the contract though the 
acts of the parties indicated assent, but equity will not do this universally in such 
cases; and, therefore, to form a separate category of all cases of expressed or ap- 
parent mutual assent when there was no mutual mental assent is as misleading in 
equity as at law.” 14 ILL. L. REv. 95; Jd., WiGMoRE CELEBRATION LEGAL Essays, 
535. There is no doubt a difference in degree in the attitude of chancellors and that 
of law judges toward the subjective and the objective tests, but that difference is 
not so great as to make chancellors apply only the subjective test. 

5 Here it may be noted that the recent attempt, evidenced in Woopwarp’s Quasi- 
CONTRACTS, pp. 1-2, to push out of quasi-contracts and into judgments, carriers, etc., 
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Among contracts which do not meet the subjective test but do 
meet the objective, Professor Williston mentions those where there 
is negligent expression ,of assent (as where a writing is signed or 
accepted without examination), those made through interpreters 
who misinterpret, or through telephone operators who fail to 
repeat messages properly, those where the telegraph company 
transmits the offer inaccurately, those where there is satisfaction 
of an unliquidated claim because the creditor, though refusing to 
treat a check sent by the debtor for acceptance in satisfaction as 
satisfying the claim, nevertheless cashes the check, and those 
where in taking from a store an article the price of which he has 
inquired, the buyer says, ‘‘I decline to pay the price you ask, but 
will take it at its fair value.” The last two instances, like cash 
sales, may not be cases of contract at all, possibly being satisfaction 
without accord or sale without contract and so having no juristic 
significance except as protests against lawlessness, though, as is 
true of cash sales and of satisfactions of debts, they normally fall 
in the broader field of agreement. Then, too, all courts would not 
agree in the solution of the various instances mentioned by Profes- 
sor Williston. Indeed, practically all of the instances given by him 
of objective but not subjective test contracts are denied by influen- 
tial courts to be cases of contracts or other enforceable obligations. 
Like the cases which hold that an offer of reward made by a private 
person may be accepted and the reward recovered by one who does 
the act specified in ignorance that the offer has been made,® they 
fail to receive universal approval.’ Nevertheless, in the jurisdic- 
tions where these several situations are held to give rise to con- 
tracts, they necessarily give rise to contracts which fail to satisfy 





various obligations which Professor Ames, for instance, deemed quasi-contractual, | 
must find its justification primarily in the difference between the rules for measuring 
damages applicable to those obligations and the ordinary quasi-contract damages 
rule. 

6 For some cases so holding see Eagle v. Smith, 4 Houst. (Del.) 293 (1871); Dawkins 
v. Sappington, 26 Ind. 199 (1866); Sullivan v. Phillips, 178 Ind. 164, 98 N. E. 868 
(1912); Russell v. Stewart, 44 Vt. 170 (1872). See Gibbons »v. Proctor, 64 L.T. (N. s.) 
594 (1891). For offers of reward under a public statute deemed accepted under such 
circumstances, see Auditor v. Ballard, 9 Buch. (Ky.) 572 (1873); Mosley v. Stone, 
108 Ky. 492, 56 S. W. 965 (1900); Smith v. State, 38 Nev. 477, 151 Pac. 512 (1915); 
Board v. Davis, 162 Ind. 60, 69 N. E. 680 (1904). 

7 The weight of authority is probably against the cases in note 6. See 1 ELLIoTT 
ON CONTRACTS, 64. 
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the subjective test. Moreover, there is one situation universally 
accepted where only by the objective test is there a contract. 
Cases where an offer was made by mail to be accepted by the mail- 
ing of a letter of acceptance and where, before the letter of accept- 
ance was mailed, the offeror frantically but ineffectually sent letters 
of revocation of the offer which, however, did not reach the offeree 
until after the acceptance was mailed, are recognized everywhere 
as genuine contracts, but are such by the objective test alone. 
They fail utterly to meet the subjective test, being express contracts 
where the minds of the parties do not meet. While contracts where 
the minds of the parties do not meet are numerically few in num- 
ber, as compared with that great body of contracts where both 
minds and expressions meet, they deserve a special name.’ It 
remains for somebody to suggest a satisfactory one.? For the 
purpose of this article it will serve to refer to contracts as con- 
sisting of (1) meeting-of-the-minds contracts and (2) no-meeting- 
of-the-minds contracts. There are express contracts of both kinds.’ 





8 Cases where a principal is held bound by contracts which are within the so-called 
apparent scope of the agent’s authority, but which the principal in fact forbade the 
agent to make, should probably be mentioned here. It is not meant to controvert 
Professor Mechem’s thesis that by apparent scope of authority must be meant either 
(1) incidental and usual powers “which, it is presumed, attach to the express authority, 
unless the principal has made known a contrary intention (these, however, as has 
been pointed out, are not simply apparent; they are objectively real until the contrary 
has been made known);” or (2) estoppel of the principal. MrcHEemM on AGENCY, 
2 ed., § 721. All that is meant is to suggest that an objective rather than a subjective 
test is applied, as, in general, is true in the case of other contracts by estoppel, and, 
also, in the case of contracts where the so-called offeror acts by way of joke but the 
offeree reasonably accepts in earnest. 

® It was at one time the hope of the writer of this article that we could borrow 
terms from the civil law and could unite in calling those contracts which meet the 
subjective test consensual contracts, and those which do not meet the subjective test, 
but do meet the objective, constructive contracts. See article on “Constructive 
Contracts,’ 19 GREEN BaG, 512. But the continued insistence of the English writers 
upon constructive contracts as the proper name for what we call quasi-contracts and 
the fact that the phrase “constructive trust” is applied to equitable obligations akin 
to quasi-contracts, has made that hope grow faint. In order to keep the facts which 
are to be observed from being lost sight of in a possible dispute as to names, an attempt 
is made in this article to get along without a resort tg distinctive names, even though 
the attempt necessitates the use of cumbersome phrases. 

10 It should be noted that this differentiation of names in no way violates the posi- 
tion taken by Professor Williston as to categories in the sentences quoted on the first 
page of this article, for what he was opposing there was labeling express merely- 
objective-test contracts quasi-contracts. There can be not the least objection to 
an orderly arrangement and classification of contractual obligations, as such. 
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But why talk about such distinctions with reference to express 
contracts alone? Do we not have a similar situation with reference 
to implied-in-fact contracts? It would seem so, but the conclusion 
is not so clear because of the very nature of implied-in-fact contracts. 
Subjective and objective tests are much more difficult to apply to 
silent doers than to those who speak or write offers and acceptances. 
Nevertheless, something may be done, but, before that something 
is undertaken, a start must be made toward the differentiation of 
implied-in-fact contracts from quasi-contracts. In view of what 
we have concluded about express no-meeting-of-the-minds, 7. e. 
merely objective test, contracts, we naturally turn to the law of 
damages for help. If in a given situation of conduct where there 
is no express contract we find the courts enforcing an obligation 
and applying the contract measure of damage rather than the 
quasi-contract measure, then we must say that they really find and 
enforce a contract implied-in-fact. Moreover, we must not be sur- 
prised if we find, as was the case with express contracts, that there 
are meeting-of-the-minds implied-in-fact contracts and no-meeting- 
of-the-minds implied-in-fact contracts. 

When it is said, for instance, that “nothing is plainer than the 
proposition that the distinction between express and implied 
contracts lies not in the nature of the undertaking, but in the 
mode of proof,” " the implied contracts meant are the meeting-of- 
the-minds implied-in-fact contracts, sometimes called ‘tacit’ or 
“inferred” contracts. Examples of these may even be found 





1 Somerville, J., in City Council of Montgomery v. Montgomery Water Works Co., 
77 Ala. 248, 254 (1884). 

2 “A contract is said to be inferred where the intention of the parties is not ex- 
pressed in words, but may be gathered from their acts and from surrounding circum- 
stances. In these cases, the law enforces what it deems to have been the intention of 
the parties.” App1son’s Law or Contracts, 11 ed., 447. 

In Smith v. Moynihan, 44 Cal. 53, 62-63 (1872), Wallace, C. J., said: “In general 
an implied contract, in no less degree than an express contract, must be founded upon 
an ascertained agreement of the parties to perform it, the substantial difference be- 
tween the two being in the mere mode of proof by which they are to be respectively 
established. The law will imply that a party did make such a stipulation as under 
the circumstances disclosed he ought, upon the principles of honesty, justice, and fair- 
ness, to have made. Of course all the circumstances actually surrounding the parties 
in the particular transactions are to be carefully considered before this implication of 
a promise is to be indulged.” 

In Woods »v. Ayres, 39 Mich. 345, 350-351 (1878), Graves, J., said: “Neither an 
express contract nor one by implication can come into existence unless the parties 
sustain contract relations, and the difference between the two forms consists in the 
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among situations treated by some writers as quasi-contractual. 
Take, for instance, the question whether recovery may be had for 
services performed by one member of a household for another. 





mode of substantiation and not in the nature of the thing itself [citations]. To con- 
stitute either the one or the other the parties must occupy towards each other a con- 
tract status and there must be that connection, mutuality of will and interaction of 
parties, generally expressed though not very clearly by the term ‘privity.’ Without 
this a contract by implication is quite impossible. . . . 

“The parties must be consenting bargainers personally or by delegation, and their 
coming together in contract relation must be manifested by some intelligible conduct, 
act or sign. If not, no contract is shown [citations]. The privity essential to a con- 
tract must proceed from the will of the parties. There may be a privity by operation 
of law where no privity of contract exists.” 

In People v. Dummer, 274 Ill. 637, 640-641, 113 N. E. 934 (1916), Cartwright, J., 
said: “A contract may be implied where an agreement in fact is presumed from the acts 
of the parties, and this is the proper meaning of an implied contract. An illustration of 
such a contract is where one performs services for another under circumstances showing 
that they were not intended to be gratuitous and the services are accepted.” 

In Ramsden & Carr v. Chessum & Sons, 110 L. T. 274 (1913), Lord Chancellor 
Haldane said: “If A. brings goods to B. to be used in work which B. is doing, and B. 
knows that A. has brought them, not as a gift but as expecting to be paid for them, and 
B. uses these goods in his work, then primé facie B. is liable to pay the price of the 
goods.” 

In Wojahn v. National Union Bank, 144 Wis. 646, 667, 129 N. W. 1068 (1911), 
Marshall, J., said: “The general rule is that if a person performs valuable services for 
another at that other’s request, the law implies, as matter of fact, the making of a 
promise by the latter and acceptance thereof by the former to pay the one performing 
the service the reasonable value thereof [citations]. If one merely accepts services 
from another which are valuable to him, in general, the presumption of fact arises 
that a compensation equivalent is to pass between the parties, and the burden of proof 
is upon the recipient of the service to rebut such presumption if he would escape from 
rendering such equivalent. The burden may be much more eoaily | ited 5 in such a case 
than in the case of there being a request for the performance. . 

Professor Corbin has suggested that this true meeting-of-the-minds seaplbadsbirtact 
contract is really one form of express contract. He says: “A contract implied in fact 
is a true contract based upon a real agreement of the parties. It differs from an express 
contract only in the evidence necessary to establish its existence and its terms. In 
reality a contract implied in fact is an express contract, for intentions can be expressed 
as clearly by actions as by words.” Corbin, “Quasi-Contractual Obligations,” 21 
YALe L. J., 533, 546-547. No doubt that is a possible way of looking at them, but it 
is also possible to emphasize their inferred-as-a-fact nature, as the courts have done. 
The situation, therefore, is not like that which existed when the courts were pro- 
nouncing the non-contractual obligations now known as quasi-contracts to be con- 
tracts implied in law and when the courts were, accordingly, demonstrably in error. 
Instead of dealing with a truth having only one aspect, as was the case'in that instance, 
we have here a double-aspect truth. In a sense the inferred as a fact or tacit contract is 
expressed by conduct, but in a sense also it is implied-in-fact. It would seem to be 
hopeless, therefore, to attempt to get rid of the term implied-in-fact as applied to these 
true contracts enforced because of conduct expressions. 
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Recovery is usually denied because of a presumption of an inten- 
tion by one party to give the services or of a lack of intention by 
the other to pay for them. That is a factual presumption or demon- 
stration. If recovery is allowed, it is always on the basis of a con- 
tract measure of damages, namely, the reasonable value of the - 
plaintiff’s services, and not of the quasi-contract measure of the 
actual enrichment of defendant, — usually, of course, there is no 
difference between the two measures, — and it is allowed because 
of a demonstration of an express contract of employment or of an 
inferred-as-a-fact contract, the latter being found sometimes from 
a presumption of intention to charge and to pay, and sometimes 
from various circumstances of the household arrangements making 
it reasonable to find a contractual intent.” 

But there is another kind of implied-in-fact contract, or of 
implied-in-fact part of a contract, as the measure of damages 
applied to that kind shows. Take, for instance, the case of implied 
warranties. It is submitted that despite the consensus of opinion 
to the contrary, they are in nature implied-in-fact, whether they 
be regarded as parts of the express contract or as having a separate 
existence. It often happens that the business experience and 
legal information of the parties is such that they know that their 
bargain will give rise to an implied warranty, in which case the 
implied warranty is clearly a meeting-of-the-minds implied-in-fact 
contract, but it also often happens that such is not the case. Where 
it is not, the courts will not permit the defendant to show that he 
never thought of himself as warranting; indeed, nothing short of 
an express assumption of risk by the plaintiff, or an express 
refusal of defendant to warrant, will contradict the implied war- 
ranty by the defendant.” If, then, in the last-mentioned situa- 





% See, for instance, In re Pauly’s Estate, 174 Ia. 122, 156 N. W. 355 (1916); Morton 
v. Rainey, 82 Ill. 215 (1876) (cf. Heffron 2. Brown, 155 Ill. 322, 40 N. E. 583 (1895); 
Covey v. Rogers, 85 Vt. 308, 81 Atl. 1130 (1912); Estate of Rohrer, 160 Cal. 574, 117 Pac. 
172 (1911). For a clear statement of the rule, see Disbrow v. Durand, 54 N. J. L. 
343, 24 Atl. 545 (1892). 

14 See article on “ Change of Position as a Defense in Quasi-Contracts — The Rela- 
tion of Implied Warranty and Agency to Quasi-Contracts,” 20 Harv. L. REv. 205. 

6 “There are implied contracts in the strict sense of the term. . . . Such a con- 
tract requires, the same as an express contract, the element of mutual mectheg of minds 
and of intention to contract. The two species differ only in methods of proof. One 
is established by proof of expression of intention, the other by proof of circumstances 
from which the intention is implied as matter of fact. The implication arises upon 
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tion the implied warranty is an implied-in-fact contract, it is: 
a no-meeting-of-the-minds implied-in-fact contract. That it is 
such-a contract rather than a quasi-contract, seems to be shown 
by the fact that a quasi-contract unjust enrichment measure of 
damages for its breach is not applied, but instead the very measure 
of damages which would have been applied if it had been an ex- 
press warranty is applied. The courts, to be sure, constantly 
speak of an implied warranty as an obligation implied-in-law 
rather than as one implied-in-fact, but the explanation of that 
attitude of the courts is simple. Like perhaps most law teachers, 
the courts do not yet realize that there are these no-meeting-of- 
minds implied-in-fact contracts, but that such contracts exist 
would seem to be proven by the measure of damages applied. They 
are contracts which are implied-in-fact by the courts for the reason 
that if the parties had thought about the matter, presumably, in 
view of general business experience and legal rules, they would 
have made an express contract to the same effect.* Implied war- 





legal principles and is conclusive in the absence of something efficiently displacing 
it, as a presumption of law. Unlike the latter, it being an implication of fact though 
springing into existence as matter of law, it is rebuttable.” Marshall, J., in Wojahn 
v. National Union Bank, 144 Wis. 646, 666-667, 129 N. W. 1068, 1077 (1911). 

16 “Tt not unfrequently happens, however, that in the course of carrying out a 
contract, circumstances arise which have not been contemplated by the parties, and, 
consequently, where no intention has been expressed by them, or can be inferred 
from their acts. In such cases the law prescribes their respective rights and liabilities 
according to the dictates of justice — that is, of general expediency — and according 
to what it is presumed their intention would have been, had they had these circum- 
stances in their consideration when they made the contract.” Appison’s LAw or 
ContTrRACTs; 11 ed., 447, seemingly referring to such contracts as “implied contracts 
properly so called.” It is probable that in this language, which seemingly expresses 
what is urged above as constituting a no-meeting-of-the-minds implied-in-fact contract, 
the author quoted was simply describing so-called conditions implied-in-law in contracts. 
The interesting controversy as to the nature of such conditions — see CosTIGAN, 
THE PERFORMANCE OF CONTRACTS, 8, note — has only a remote bearing on the problem 
here considered. While it is acknowledged, as indeed Professor Gray’s clear statement 
of the matter requires (Gray, THE NATURE AND SOURCES OF THE Law, § 702), that 
“construction” is a word which covers both (1) the ascertainment of what the parties 
actually intended by their writings and (2) the deduction of what they would have 
intended if they had thought of the matter which has arisen, and so must be held to 
have provided for, if they used language broad enough to include that probable in- 
tention, and while, accordingly, it is admitted that in that second sense of the word 
“construction” conditions implied-in-law in contracts may be said to be found by 
construction, the primary meaning of construction, and the general meaning of those 
who say that conditions implied-in-law are found by construction (witness HARRIMAN 
on ConTRACtTs, 2 ed., § 315), is that at the time the contract was made the parties 
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ranties are founded upon the implied facts of general business ex- 
perience and understanding — implied because people in general, 
and not necessarily the particular parties concerned, when acting 
understandingly and fairly, normally agree upon such an assumed 
factual basis — and the difficulty of statement which results in 
alling them implied by law comes: from the fact that in a given 
case the minds of the parties may not have met on the point, and 
from the further fact that the judges infer the business under- 
standing and make the implied warranty rule without leaving the 
implication to be made in each case by the jury. As they are 
dealt with, from the damages as well as from the pleading point of 
view, in the same way as express warranties, they are clearly con- 
tracts rather than quasi-contracts and, since they cannot be regarded 
as express contracts, must fall under the heading of implied-in- 
fact contracts until we can get a better contract nomenclature.” 
Once it is admitted that there are some no-meeting-of-the-minds, 
z.é€. merely objective test, implied-in-fact contracts, a most inter- 
esting series of problems arises. For instances, may there be such 
a no-meeting-of-the-minds implied-in-fact contract, or a meeting- 
of-the-minds implied-in-fact contract, where the parties endeavor to 





actually thought about the matter to be decided. To avoid the false conclusion that 
the parties did think about what they really did not, it seems proper to deny that 
conditions implied-by-law are arrived at by construction. There is construction, of 
course, but what is done is done not necessarily because the parties intended) it to 
be done but despite the fact that they never thought about it. It may be asked, 
Why be so insistent to keep these ought-to-be conditions from being covered by 
the word “construction” and yet be so willing to include ought-to-be implied-in- 
fact contracts under the heading of genuine contracts? Practical consequences fur- 
nish the answer in both cases. It may not involve erroneous consequences in the 
case of wills, for instance, to call two very different things construction. As to that, 
no opinion is here expressed. But it does involve such erroneous consequences in the 
case of contracts, — intention conditions must be clearly marked off from what are 
called conditions implied by law but are really equitable defenses, — so there a dis- 
crimination must be made. It does not involve erroneous consequences to include 
both meeting-of-the-minds implied-in-fact contracts and no-meeting-of-the-minds 
implied-in-fact contracts under the heading of genuine contracts, and the measure of 
damages applied to both calls for such inclusion. 

17 Implied warranties have their tort aspect as well as their contract. That is — 
another reason for confusion in regard to them. See WILLISTON ON SALES, § 197. 
In view of his article mentioned in note 1, supra, Professor Williston would doubtless 
to-day change somewhat his statement in that section of the nature of implied war- 
ranties when looked at from the contracts point of view. The courts feel, even if 
they do not say, that implied warranties are actual contracts, as, again, the measure of 

-damages applied proves, yet often such warranties meet only the objective test. 
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enter into an express contract but, because of some essential error, 
do not succeed and yet, thinking that they have a contract, pro- 
ceed with performance until they find that the express contract 
does not exist? At first sight, logic seems to say that if there is an 
attempt to get an express contract and that fails, there can be no 
implied-in-fact contract — implication perhaps not being reason- 
able where what the parties were attempting is demonstrated — but 
such logic negatives. at the most only a meeting-of-minds implied- 
in-fact contract, and may not be persuasive even to that extent. 
If there is no meeting of minds on the express contract there would 
seem to be none on an implied-in-fact contract as to the whole of 
the matter which the express contract was to cover; but that is no 
reason for saying that there is not a meeting-of-the-minds implied- 
in-fact contract as to part of that matter, or even that there is not 
a no-meeting-of-the-minds implied-in-fact contract as to all, if it 
seems fair to have either. Take, for instance, the most interesting 
Massachusetts case of Vickery v. Ritchie.* In that case Knowlton, 
C. J., stated the facts as follows: 


“This is an action to recover a balance of $10,467.16, alleged to be 
due the plaintiff as a contractor, for the construction of a Turkish bath 
house on land of the defendant. The parties signed duplicate contracts 
in writing, covering the work. At the time when the plaintiff signed 
both copies of the contract the defendant’s signature was attached, and 
the contract price therein named was $33,721. When the defendant 
signed them the contract price stated in each was $23,200. . . . The 
contracts were on typewritten sheets, and it is supposed that the architect 
accomplished the fraud by changing the sheets on which the price was 
written before the signing by the plaintiff, and before the delivery to 
the defendant. The parties did not discover the discrepancy between the 
two writings until after the building was substantially completed. Each 
of them acted honestly and in good faith, trusting the statements of the 
architect... . 

“The auditor found that the market value of the labor and materials 
furnished by the plaintiff, not including the customary charge for the 
supervision of the work, was $33,499.30, and that their total cost to the 
plaintiff was $32,950.96. He found that the land and building have 
cost the defendant much more than their market value. The findings 
indicate that it was bad judgment on the part of the defendant to build 
such a structure upon the lot, and that the increase in the market value 





18 202 Mass. 247, 248, 249, 254, 88 N. E. 835 (1909). 
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of the real estate, by reason of that which the plaintiff put upon it, is 
only $22,000.” 


The opinion stated that “In this case there was no express 
contract. The plaintiff’s right is to recover upon an implied con- 
tract of an owner to pay for labor and materials used upon his 
property at his request” and ended as follows: 


“The right of recovery depends upon the plaintiff’s having furnished 
property or labor, under circumstances which entitle him to be paid for 
it, not upon the ultimate benefit to the property of the owner at whose 
request it was furnished. 

“Tt follows that the plaintiff is entitled to recover the fair value of his 
labor and materials.” 


By “implied contract” the court should have meant a contract, 
implied-in-fact, whether it did so or not, for the measure of damages 
adjudged was the market value of the labor and materials furnished 
by the plaintiff, viz., $33,499.30, rather than the increase in the 
market value of the land, viz., $22,000, resulting from the erection 
of the bath house. The case was not like the cases of rendering 
personal services in a business or becoming a daughter in the home, 
where the court, because of the difficulty of proving enrichment, 
may possibly adopt the rule of thumb of market value of the serv- 
ices, or the estimate placed on the services by the parties them- 
selves, if the express contract fails of enforcement for other than 
lack of agreement as to compensation, and yet may possibly 
rationally insist that a quasi-contract rather than an implied-in- 
fact contract is actually being recognized and enforced.” Vickery 





19 See Fabian v. Wasatch Orchard Co., 41 Utah, 404, 125 Pac. 860 (1912), asserting 
that where services are performed by the plaintiff under a contract not in writing as 
required by the Statute of Frauds and the defendant relies on the statute, the reason- 
able value of the services and not the profit or gain resulting to the defendant should 
be recovered. The court emphasized the fact that the services were rendered and ac- 
cepted in performance of a contract. And see Waters v. Cline, 121 Ky. 611, 617, 618 
(1905), where a niece had rendered her uncle the services of a daughter under a 
contract not in writing as required by the Statute of Frauds, the oral contract being 
that in return for her services he was to will her an $8000 farm with $4000 in buildings 
and stock and give her $5000 to run it. In Kentucky part performance will not take a 
contract out of the Statute of Frauds, but a supposedly quasi-contract recovery was 
allowed. The court declared that “in this character of cases the contract measure of 
the consideration which the defendant has received is the only measure which will 
approximate justice between the parties. . . . Her presence in their home, with her 
music, joyousness and dutiful attention, transformed it. Who can measure this in 
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v. Ritchie was a case where there was a clear showing of the actual 
enrichment and a clear showing of the still greater value of the 
labor and materials. The selection of the contract implied-in-fact 
measure of damages necessarily was an assertion that there was 
an implied-in-fact contract, even though the court may have 
thought, as some suppose that it did, that it was enforcing a 
quasi-contractual obligation.” 

But let us pursue the matter a little further and ask whether, 
apart from the question of damages, and as a matter of principle, 
it is not fair to regard Vickery v. Ritchie as a case of implied-in-fact 
contract. In the first place, the only thing lacking to an express 
contract is assent as to the contract price. That “only thing” 
is of course a very big thing, and error as to it is, from the express 
contract point of view, essential or fundamental error. Still we 
know that there are many genuine contracts where the contract 
price is not agreed upon and where the rule of the reasonable value 
of the services or property is applied. Some are inclined to call such 
a genuine contract implied-in-fact, because the big fact of the rate 
of compensation is implied, but the writer thinks it sounder to call 
the contract express with an implied-in-fact term, just as we treat 
contracts which do not fix a definite time for performance as ex- 


press contracts, although the rule of reasonable time is supplied 
by the court." However that may be, is it not clear that the situa- 





dollars and cents? It is presumed that Cline knew what it was worth to him . 
We know of no adequate standard to value the consideration which he enjoyed under 
the contract, except that he himself fixed.” 

The reader will notice that the word “possibly” is used in the sentence in the text. 
The writer does not agree that the courts may adopt in a given case the contract rule 
of damages because of the inconvenience of making an estimate of enrichment and 
yet properly insist that a quasi-contract rather than an implied-in-fact contract is 
being passed upon. If there is, as in the case of Waters v. Cline the court thought 
there was, actual impossibility of making even an approximate guess of value, then 
there really is no enrichment in the quasi-contract sense and it would seem that an 
implied-in-fact contract, or something akin to one, is enforced when the express con- 
tract measure of damages is applied. 

20 For cases applying a similar rule of damages to that in Vickery v. Ritchie to cases 
of extra work done outside of an express contract, see article by Professor Beale on 
“The Measure of Recovery upon Implied and Quasi-Contracts,” 19 YALE L. J., 
609, 620. On pages 620 and 621 Professor Beale emphasizes the difference between 
the measure of damages upon “a real though unexpressed contract” and the measure 
upon a quasi-contract. f 

1 See 2 ELLIoTT ON ConTRACTS, §§ 1550, 1628. In view of the language used by the 
courts it is of course arguable whether the implication of a reasonable time for per- 
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tion in Vickery v. Ritchie is much the same as such a contract — 
so much so that, despite the mistake, the contract implied-in-fact 
theory of the case is the sound one? Of course, in Vickery v. Ritchie 
that conclusion was reinforced by the fact that the reason why 
the work and materials did not add more to the value of the land, 
z.é., did not enrich defendant more, was that it was poor business 
judgment on his part to put a Turkish bath establishment on that 
land; but apart from the justice of making defendant pay for his 
own poor judgment, if such it was, though he supposed he was to 
pay only $23,200.00 and though the value added to the land was 
actually $22,000.00, it is quite arguable that the contract is essen- 
tially implied-in-fact. Since there was action by one who intended 
to charge taken at the request of one who intended to pay—the 





formance is one of fact or is a condition for performance implied bylaw. For instance, 
in Eflis v. Thompson, 3 M. & W. 445, 456 (1838), Alderson, B., said: “There is no 
specification in the contract as to the time when the delivery is to take place, and 
therefore the law would imply that the delivery should take place within a reasonable 
time; and it is a question for the jury at the trial, and this was the question put to 
them, how the reasonable time, which is an implied part of the contract, is to be ascer- 
tained.” In Ehinger v. Baizley Iron Works, 248 Pa. St. 309, 310, 93 Atl. 1074 (1915), 
Potter, J., said: “It is, however, well settled, that where no time is fixed by the parties 
for the performance of a contract, the law will fix a reasonable time.” 

In Liljengren, etc. Co. v. Mead, 42 Minn. 420, 424, 44 N. W. 306 (1890), Mitchell, J., 
said: “Where a contract is silent as to the time of performance, the law implies that 
it was to be performed within a reasonable time; and, if the contract be in writing, 
parol evidence of an antecedent or contemporaneous oral agreement is inadmissible to 
vary the construction to be thus legally implied from the writing itself.” 

In Smith Sand & Gravel Co. v. Corbin, 81 Wash. 494, 497, 142 Pac. 1163 (1914), 
Ellis, J., said: “It is elementary that if a contract specifies no time, the law implies 
that it shall be performed within a reasonable time. 9 Cyc.611. It is also well estab- 
lished that the legal effect of a written contract though not stated in terms in the 
writing itself, but left to be implied by law, can no more be contradicted, changed or 
explained by extrinsic evidence, than if the legally implied effect had been expressed 
in the written terms.” 

Since the parties must have thought of the time of performance, it would seem as 
if actual construction — the inference of fact of actual intention —is resorted to when 
a reasonable time for performance is implied. The correct way of stating the matter ~ 
would seem to be that of Rogers, Circuit Judge, in Allegheny Valley Brick Co. ». C. 
W. Raymond Co., 219 Fed. 477, 480 (1914), namely: “As no time for performance is 
specified in either contract the implication is that a reasonable time was intended.” 
If, then, the parol evidence rule prevents a showing that what actually was intended 
was a specific time, that does not mean that the implication of a reasonable time is one 
of law rather than of fact, for the parol evidence rule prevents such a showing when 
the contract expressly provides for performance in a “reasonable time.” See Jenkins v. 
Lykes, 19 Fla. 148 (1882); Coon v. Spaulding, 47 Mich. 162, 10 N. W. 183 (1881). 
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elements of an implied-in-fact contract—the assertion that an 
implied-in-fact contract actually existed, and so the court should 
have done as it did in applying the implied-in-fact contract meas- 
ure of damages, is clearly permissible. Indeed, is it not possible 
that what the court enforced is fairly to be called a meeting-of- 
the-minds implied-in-fact contract — an imperfect, not a perfect 
one, to be sure—rather than a no-meeting-of-the-minds implied-in- 
fact contract? An obligation enforced because the plaintiff did 
what the defendant requested, under circumstances showing that 
both parties expected plaintiff to be compensated, and because, 
for some reason, the express contract intended did not come 
into existence or is incapable of enforcement, is clearly more 
consensual than nonconsensual, and if, in its enforcement, the con- 
sensual measure of damages is applied, it is clearly to be classed 
as consensual. The minds of the parties, and their expressions 
by conduct, meet in large part even if the parties are surprised, 
and one of them is shocked, to find themselves bound by an im- 
plied-in-fact contract when they sought, and mistakenly thought 
they had, an express contract. While it is perhaps sounder to call 
it a no-meeting-of-the-minds implied-in-fact contract, it has a meet- 
ing-of-the-minds aspect. 

It may forestall objection to note here that since the measure of 
damages applied in a given case shows whether the courts are en- 
forcing a contract or not, one might rest content with reporting 
the facts without questioning their right to exist. But the writer 
asks for no such intellectual abnegation. That the contract measure 
of damages, applied in a given situation where there is no express 
contract, is the proper measure, must be demonstrated for the 
existence of an implied-in-fact contract to be approved. The con- 
tractual right justifies the measure of damages, not the measure 
the right. A demonstration that the measure of damages is prop- 
erly applied in the instances of implied-in-fact-contracts considered 
in this article cannot be undertaken here, though the nature of 
that demonstration is foreshadowed in the foregoing discussion of 
Vickery v. Riichie. 

Take, for another instance of an implied-in-fact contract not 
generally recognized as such, the case of Turner & Otis v. Webster.” 
There the express contract failed because of ambiguity, the plain- 


2 24 Kan. 38 (1880). 
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tiff thinking he had offered to take three dollars for watching for 
a twenty-four hour day certain attached property and the attaching 
creditors thinking the offer was of one dollar and a half for such a 
day. The court emphasized the fact that defendants employed 
plaintiff to do the very work that he did and knew that he did it, 
and, while it said that there was no express contract to enforce, 
declared that “ Justice is done to all parties by ignoring any promise 
or understanding as to compensation and giving to the laborer 
reasonable compensation for the work done, and requiring the 
party receiving the benefit of such work to pay a just and reasonable 
price therefor.” Justice is done by emphasizing that everything 
actually performed took place in a full meeting of minds with only 
the matter of pay undetermined and by concluding, in effect, that 
an implied-in-fact contract existed. The parties meant to have 
an express contract; they got one implied-in-fact and, perhaps, 
though that is arguable, it is fairly to be called a meeting-of-the- 
minds implied-in-fact contract. 

The implied-in-fact contract principle is exemplified in other 
situations. Take the case of “snapping up” too low an offer or 
bid knowing that the offeror has made a mistake and then, after 
getting performance, insisting on paying the erroneously offered low 
price. Even if it be thought that there cannot properly be said to 
be even an imperfect meeting-of-the-minds implied-in-fact contract 
in such a case, why is it not a situation calling for the finding and 
enforcement of a no-meeting-of-the-minds implied-in-fact contract? 
The thing done is done at request, is the very thing attempted to 
be contracted about, payment for it is‘contemplated — all these are 
~ tests of implied-in-fact contracts — and, if defendant is to be denied 
his unfair advantage under the express contract, clearly the implied- 
in-fact contract measure of damages is the sound one to apply.” 
The plaintiff should not be compelled to show defendant’s enrich- 
ment and should recover even if defendant was not enriched. 





% Tt was applied in Tyra v. Cheney, 129 Minn. 428, 152 N. W. 835 (1915). Compare 
San Francisco Bridge Co. v. Dumbarton Land & Imp. Co., 119 Cal. 272, 51 Pac. 335 
(1897). ‘He who rescinds a contract — which the defendant does by rendering 
its performance impossible — must re-establish the other party in his status quo.” 
Dodge, J., in George M. Newhall Engineering Co. Ltd. v. Daly, 116 Wis. 256, 263, 
93 N. W. 12 (1903). That is the contract measure of damages, viz. to make the plain- 
tiff whole. The quasi-contract measure is directed at keeping the defendant from 
being unjustly enriched. 
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The Statute of Frauds has produced a situation which has led 
at least one court to enforce an implied-in-fact contract. The 
Statute of Frauds cases have been mentioned in note 19, ante, but 
a more detailed statement of Fabian v. Wasatch Orchard Co.” 
should be made. The plaintiff was a merchandise broker who had 
rendered services for the defendant in advertising defendant’s 
products and soliciting and obtaining orders for the same. The 
contract provided for brokerage charges by the plaintiff, but, since 
it was not to be performed within one year and was not in writing, 
it was unenforceable under the Statute of Frauds. The defendant 
insisted that the orders for defendant’s goods obtained by plaintiff 
were at prices less than the cost of manufacture and hence the 
defendant was not enriched, but instead was the loser, by plaintiff’s 
services. The trial court gave plaintiff a judgment for the reason- 
able value of the services which had been rendered by the plaintiff 
and had been received and accepted by the defendant. This judg- 
ment the Supreme Court affirmed, saying: 

“We think the well-established rule is that, where one who, not in 
default, on faith of and in accordance with a contract unenforceable 
because within the statute of frauds, but not malum prohibitum nor 
malum in se, has, in pursuance of the contract, rendered services for 
the adversary party, who, with knowledge or acquiescence, accepted 
them and received the benefit of them and repudiated the contract, he 
may recover on a quantum meruit the reasonable value thereof — not 
the profit or gain resulting to the adversary party by reason of the trans- 
action, nor the loss suffered or sustained by the other, but compensation 
for the reasonable value of the services rendered by the one and accepted 
and received by the other.” 

It is significant that the first case cited by the cgurt for that 
statement is Vickery v. Ritchie, supra, which of course is not a 
Statute of Frauds decision, but which is, as we have seen, an im- 





*4 41 Utah, 404, 410, 125 Pac. 860 (1912). Compare Stout’s Adm’r v. Royston, 32 Ky. 
L. Rep. 1055, 107S. W. 784 (1908). But see Boone v. Coe, 153 Ky. 233, 154S.W. 900(1913). 

5 It is not often where services are performed at request with the expectation of 
both parties that the services will be paid for that the court is asked to inquire into 
whether the services actually did enrich the defendant. For a case where the inquiry 
showed that there was enrichment, see The Olympia, 181 Fed. 187 (1909). We are not 
interested here in ascertaining whether under the facts of the case there should have 
been a recovery. The case is adversely criticized in 24 Harv. L. REv. 408. 

For an implied-in-fact contract case where the court seemingly unnecessarily 
demonstrated actual enrichment of defendant by plaintiff’s services, see Wojahn v. 
Nat’l Union Bank, 144 Wis. 646, 129 N. W. 1068 (1911). 
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plied-in-fact contract decision. Whether it is not a violation of the 
Statute of Frauds to enforce an implied-in-fact contract, instead 
of a quasi-contract, may be arguable, but that the Utah court did 
enforce an implied-in-fact contract, and probably a meeting-of-the- 
minds implied-in-fact contract, would seem to be clear.” 

Another situation presenting a similar problem arises out of 
impossibility of performance of contracts. In Moore v. Robinson,” 
the defendant, a lawyer, had been paid $600 in cash and been given 
a note for $400 under a contract to defend and secure the acquittal 
of the plaintiff’s brother, who was then under indictment for pos- 
sessing and passing counterfeit money. The defendant’s contract, 
made in January, provided that he should secure the acquittal and 





% Here, again, most courts will fail to see that it is the implied-in-fact contract, 
rather than the express contract, for which enforcement is asked. For an instance, 
see Boone v. Coe, 153 Ky. 233, 154 S. W. goo (1913), where, in overruling an earlier 
Kentucky case, McDaniel v. Hutcherson, 136 Ky. 412, 124 S. W. 384 (1910), which had 
allowed a plaintiff who suffered loss by defendant’s refusal to perform to recover, al- 
though the defendant was not enriched thereby, the court said (p. 239): “The statute 
says that the contract of defendant made with plaintiffs is unenforceable. Defendant, 
therefore, had the legal right to decline to carry it out. To require him to pay plain- 
tiffs for losses and expenses incurred on the faith of the contract without any benefit 
accruing to him would, in effect, uphold a contract upon which the statute expressly 
declares no action shall be brought. The statute was enacted for the purpose of pre- 
venting frauds and perjuries. That it is a valuable statute is shown by the fact that 
similar statutes are in force in practically all, if not all, of the states of the Union. 
Being a valuable statute the purpose of the law-makers in its enactment should not be 
defeated by permitting recoveries in cases to which its provisions were intended to 
apply.” No doubt there can be no recovery on the express contract, but is it incon- 
sistent with the purpose of the statute to enforce an implied-in-fact contract? Per- 
haps, and even probably, but the court did not consciously face that question. 

It may be asked why an implied-in-fact contract is not enforced in cases like Dowling 
v. McKenney, 124 Mass. 478 (1878); Banker v. Hendersen, 58 N. J. L. 26, 32 Atl. 700 
(1895), where the labor of the plaintiff was expended on his own property, which he was 
to turn over in its finished form to the defendant under the oral contract, and he was 
denied any recovery. See Boone v. Coe, 153 Ky. 233, 154 S. W. 900 (1913). The real 
question, however, is whether it is ever allowable to enforce an implied-in-fact contract 
where the express contract is not in writing, as required by the Statute of Frauds. If 
it is not, then clearly Dowling v. McKenney and Banker v. Henderson are sound de- 
cisions, for the defendant was in no way enriched by plaintiff’s labor on plaintiff’s own 
property, however damaged plaintiff may have been, so no quasi-contract existed. 
On the other hand, if an implied-in-fact contract is to be enforced in any of these 
Statute of Frauds cases — and Fabian v. Wasatch Orchard Co., supra, necessarily 
asserts that one is — then maybe we should revise our estimate of such decisions as 
Dowling v. McKenney and Banker v. Henderson. The question is more complicated 
than the one raised in Vickery v. Ritchie, for the spirit and the letter of the Statute 
of Frauds are difficulties in the way of enforcing an implied-in-fact contract. 

27 92 Ill. 491 (1870). 
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complete release of the plaintiff’s brother from said charge and 
that the brother should be set at full liberty at the next June term 
of court, and it was “specially” agreed that, if the plaintiff’s 
brother should not be released by July 1, the time when the note 
was payable, the defendant would pay back to plaintiff the $600 
and deliver to him the $400 note. Without the fault of either 
plaintiff or defendant, the plaintiff’s brother did not appear for 
trial at the June term or any term, and was not tried upon nor 
released from the charge against him. The court said that since, 
under the contract, the defendant was to retain the money and the 
note only upon the happening of the legal acquittal of plaintiff’s 
brother upon a trial, the defendant must refund, but that 


“what appellee [the defendant] in good faith did, pursuant to the 
terms of the agreement, before ascertaining that its performance had 
become impossible, he is entitled to compensation for, and this should 
be deducted from the $600. The balance appellant [the plaintiff] is 
entitled to have judgment for.” 


The court did not consider whether the contract was illegal and 
did not give any reason for allowing a deduction from plaintiff’s 
contract of the reasonable value of defendant’s services. Mani- 
festly that deduction was not allowable on any orthodox quasi- 
contract basis, since plaintiff was not enriched by the services, 
which were rendered in behalf of plaintiff’s- brother. The deduc- 
tion can be supported, if at all, only on the theory that the services 
of the defendant were rendered at the plaintiff’s request, with an 
intent that the plaintiff should pay for them, and that, although 
the particular purpose of the express contract was frustrated by 
impossibility, “equally a surprise to both” parties, occasioned by 
the act of the plaintiff’s brother, that frustration, while giving 
plaintiff certain express contract rights, also made it fair for the 
court to give the defendant what was in effect a set-off or counter- 
claim on an implied-in-fact contract.” 





8 For the purpose of this article, it is immaterial whether Moore v. Robinson, supra, 
is wholly consistent with Siegel Cooper & Co. v. Eaton & Prince Co., 165 Ill. 550, 46 
N. E. 449 (1897), and Huyett & Smith Manufacturing Co. ». The Chicago Edison 
Co., 167 Ill. 233, 47 N. E. 384 (1897), which hold that there can be no recovery on a 
quantum meruit or otherwise for a part performance of an entire contract. They are, 
after all, minority decisions in’the United States as to the effect of impossibility on 
contracts. See WILLISTON’s WALD’s POLLOCK ON CONTRACTS, 537, note 21. 
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Other illustrations of the sound possibilities of the novel ex- 
planation of court action here advanced might be given, but this 
article does not purport to exhaust the authorities, nor even to 
mention many of them, and does not pretend to canvass all pos- 
sible situations, so probably it is wise to consider, in closing, 
only the light which the foregoing explanation throws on the in- 
teresting question of whether, where a plaintiff is given the alter- 
native of suing a defendant in wilful default under an express 
contract either for the normal express contract measure of dam- 
ages or for some special measure of damages, his choice is be- 
tween an express contract remedy and a quasi-contractual one, 
or whether it is merely between alternative remedies on the con- 
tract. As Professor Woodward has pointed out,”* the question 
is whether the only primary obligation is the obligation to per- 
form the express contract and hence the only primary right 
the right to such performance. There may be several primary 
rights, one to the performance agreed, another to performance 
under an implied-in-fact contract to pay reasonable compensation 
for what is done at request if later there is repudiation by the 
defendant, regardless of whether the defendant is actually enriched, 
and still another to have the defendant hand over to plaintiff any 
enrichment secured by defendant at plaintiff’s expense through the 
performance. Again, the measure of damages helps us to a con- 
clusion. In some cases, at least, it seems clear that the implied- 
in-fact theory is necessarily adopted, because the recovery is not 
at the express contract rate and is not reduced to the amount of 
defendant’s enrichment.*® If there is an implied-in-fact contract 
primary right, the fact, if it be a fact, that it comes into existence 
at the time of the repudiation of the express contract, need not make 
it an alternative right on or under that express contract, and the 
same thing is true of a quasi-contractual right if one exists and if 





29 WoopwaARD, Quasi Contracts, § 260. 

30 See 13 C. J. 694. “But where, as in this case, the plaintiffs are prevented from 
performing the contract, they are entitled to recover, if at all, what their work and 
labor is worth, whether it was of value to the defendant or not.” Cahill, J., in Mooney 
v. York Iron Co., 82 Mich. 263, 265, 46 N. W. 396 (1890), quoted with seeming ap- 
proval in Jenson v. Lee; 67 Kan. 539, 73 Pac. 72 (1903). 

“|. . but, where the party suing is not responsible for the breach, neither the 
right nor (the amount of the recovery’depends upon the measure of benefit received 
by the party guilty of the breach.” McGrath, J@in Hemminger v. Western Assur- 
‘ance Co., 95 Mich. 355, 358, 54 N. W. 949 (1893). See note 23, supra. 
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it is more worth while for the plaintiff to base his action on it. It 
would seem as if there are three primary rights and not merely one, 
though they may date from different times. It is quite as easy to 
say that as to say that there is only one primary right — that on 


the contract — with several remedial rights.** In any event, in 


Michigan, in view of the cases cited in note 30, there would clearly 
seem to be at least two primary contract rights, one on the express 
contract and one on the implied-in-fact contract, with the plaintiff 
compelled to elect which he will enforce. 

In order that it may not be forgotten that the law of trusts 
presents a problem on all fours with this, the writer wishes to 
repeat what he wrote several years ago in a book review discussion 
of the implied-in-fact contract problem, namely: 


“Perhaps an illustration from another subject will make clearer the 
point here attempted to be stated. Take the so called case of a resulting 
trust in land, where the grantee makes an oral promise to hold in trust. 
A pays the purchase price for land to B, the grantor, and has the title 
conveyed to C in fee, C not being related to A, and the conveyance 
being made to C on C’s oral promise to hold in trust for A. In the 
absence of the statute of frauds, a court of chancery would say: ‘This 
is an express trust and will be enforced as such,’ But the English statute 





31 The fact that the right to recover the amount of defendant’s unjust enrichment 
arises because the plaintiff’s expectation that the defendant would perform in full 
under the contract has been disappointed, does not seem enough to brand the right 
as contractually remedial. The reasons of circumstance which cause quasi-contractual 
rights to arise have nothing to do with their nature as rights. Both contract and non- 
contract situations may result in redressable unjust enrichment, and the nature of the 
obligation enforced is the same no matter which kind of situation gives it rise. The 
only satisfactory way to distinguish a quasi-contractual obligation from a contractual, 
now that both the form of the action and the lack of a meeting of the minds of the 
parties leave us in doubt, is by the rule of damages applicable in the given case. If, as 
in this case of a choice of remedies for repudiation of an express contract, the measure 
of damages where the one remedy is pursued is contractual and where the other is 
pursued is quasi-contractual, there would seem to be no profit in talking of the right 
vindicated by the quasi-contractual damage recovery as a remedial contract right. 
In England the express contract’s repudiation, and in the United States either that 
contract’s repudiation or its substantial breach, would seem to be but a circumstance 
precedent to the coming into existence of the quasi-contractual primary right. The 
breach of contract but discloses the fact that defendant has been unjustly enriched 
through plaintiff’s performance, and, while such breach is the occasion of the quasi- 
contractual right arising, the remedy is not on that account one on the contract. So, 
too, if a true analysis of the situation discloses behind the express contract an implied- 
in-fact contract, the remedy on it*is not one on the express contract, but, instead, we 
have still a third primary right to enforce. 
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of frauds provided, and the American statutes have similar provisions, 
that trusts of land not ‘manifested and proved’ by writing, signed by the 
proper party, or by such party’s will, shall be ‘of none effect,’ and be- 
cause of that statute, the express oral trust cannot be enforced. That, 
however, does not preclude action by chancery, for in the absence of the 
express oral trust and of any evidence of a gift as intended, chancery 
would have indulged the presumption of fact of a trust relationship 
between C and A, and even the presence of the express oral trust, since 
that express oral trust is unenforcible, will not prevent the same pre- 
sumption. At any rate, that is the judicial way of regarding the matter, 
even though it may be somewhat artificial. Such a presumed trust is an 
implied in fact trust, since the presumption is rebuttable, and it can and 
will be enforced because the English statute of frauds, which made ‘of 
none effect’ express oral trusts, and the American statutes modeled 
on it, dispensed with the necessity of a writing ‘where any conveyance 
shall be made of any lands or tenements by which a trust or confidence 
shall or may arise or result by the implication or construction of law,’ 
and because this kind of resulting trust is deemed to be covered by that 
language. Back of the express oral trust is held to be that implied in 
fact trust ready to take effect if and when the express oral trust cannot. 
(Robinson v. Leflore, 59 Miss. 148. See Brennaman v. Schell, 212 Ill. 
356.) The implied in fact resulting trust is not the same as the express 
oral trust, although it may be treated like an express trust so far as the 
application of the statute of limitations is concerned. (Lufkin v. Jake- 
man, 188 Mass. 528. See Whetsler v. Sprague, 224 Ill. 461.) Now, 
suppose for some reason — say a statute enacting that the payer of the 
purchase money shall not enforce a resulting trust — this implied in fact 
resulting trust also must be ignored. Then a constructive trust for the 
payer of the money, the oral cestui defrauded by a retention of the prop- 
erty by C, should be enforced if C acquired the title with an intent not 
to perform, and also — though in view of the sfatute against resulting 
trusts supposed this next statement is arguable on principle as well as 
on the authorities — if C acquired title with honest intent, but in addi- 
tion to refusing to perform the oral trust, has appropriated to his own 
use the trust res. Thus it has been held that back of the express oral 
trust, and ready to take its place when a failure of justice would other- 
wise occur, was and is the implied in fact resulting trust, and it seems 
that back of that, ready for the emergency caused by the statutory 
interference with the resulting trust, was and is the implied by law con- 
structive trust.” In a similar way it may yet be held expressly that 





% On the general trust problem see Stone, “ Resulting Trusts and the Statute of 
Frauds,” 6 Cor. L. Rev. 326; Costigan, “Trusts Based on Oral Promises to Hold in 
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back of an attempted but imperfect express contract, or of an express 
‘oral contract unenforcible because of the statute of frauds, there is an 
implied in fact contract to pay the reasonable value of services rendered. 
or materials furnished, regardless of enrichment or loss, and that back 
of the implied in fact contract, in reserve in case something makes that 
implied in fact contract unenforcible, lies the obligation implied in law 
on the ground of unjust enrichment known as the quasi-contract.* 
The-courts have paved the way for that very view. 

“To recapitulate, there would seem to be at least two kinds of ano- 
malous contracts, namely: 1. Those which under the sensible and effi- 
cient ‘rules of the game’ of making contracts are recognized and enforced 
as contracts despite the lack of a genuine meeting of minds; and 2. Those 
which are implied in fact because the attempt of the parties to form an 
express contract proves ineffectual, because they learn of their failure 
to enter into an express contract only after they have gone so far with 
performance that the status quo cannot be restored and because the rule 
for measuring damages which is to be applied if the contract implied in 
fact view is adopted is the just rule for the case. No one has yet advo- 
cated that the first kind of anomalous contracts should be dealt with 
apart from other contracts; and, on the other hand, hardly anybody 

has yet come to realize that the second kind exists, for the second kind 
is still regarded as a quasi contract to which justice requires that a con- 
tract measure of damages shall be applied.” ™ 


And now, perhaps we may venture to consolidate our gains. It 
was conceded at the start that Professor Williston is absolutely 
right in his contention that the no-meeting-of-the-minds express 
contracts — the objective but not subjective test contracts — are 
properly to be denominated contracts instead of quasi-contracts, 
and the reason for that concession was that on their breach the 
normal contract measure of damages is applied. But that same 
reason has led us to the further conclusion that there are genuine 
implied-in-fact contracts of both the meeting-of-the-minds and the 





Trust, to Convey, or to Devise, Made by Voluntary Grantees,” 12 Micu. L. Rev. 
423, 515. 

83 Compare National Granite Bank v. Tyndale, 176 Mass. 547, 57 N. E. 1022 (1900), 
where a married woman who had avoided her notes because made payable to her 
husband’s order and indorsed by him was held liable on the original debt created by 
the loan to her. That original contract obligation was back of the notes ready to take 
their place in the emergency which arose. 

% From a book review in 8 It. L. Rev. 68, 73, 74. That material in a book review 
is practically buried is the excuse for printing it here. 
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no-meeting-of-the-minds varieties.» That conclusion is quite un- 
orthodox and doubtless will draw protests both from writers on 
contracts and from writers on quasi-contracts; but there it is. 
Mere protests will not avail against a prima facie case made out by 
the aid of the law of damages. Perhaps the protests will be more 
against the use of the phrase implied-in-fact than against the idea 
here covered by the phrase. If so, the protests may quickly be 
eliminated by the adoption of a new name. The phrase implied- 





* The enlarged, view of implied-in-fact contracts here advocated may lead to 
greater charity in the consideration of what have been deemed strictly express contract 
cases. The case of Wheeler v. Klaholt, 178 Mass. 141, 59 N. E. 756 (1901), for instance, 
has offered serious difficulty from the express contract point of view. There the ex- 
press offer was to sell for “ net spot cash at once” shoes which belonged to the offeror 
but by mutual mistake of the parties were in the possession of the offeree, the offer 
specifying that the offeree should return the goods “immediately” or “at once” 
if the offer was not accepted. Though net spot cash was not forthcoming, the court 
held that the jury could find from the silence of the offeree, and his failure to return 
the shoes for about a month, the previous relations of the parties calling for speech, 
an acceptance of an offer to sell, with payment, presumably, to be due at once with- 
out demand. That would seem to be binding the parties by a contract different 
from that contemplated by the express offer, but it may perhaps be an instance of 
a no-meeting-of-the-minds implied-in-fact contract, the conduct of the offeror being 
such that it must receive the interpretation “Unless you send the cash or else in a 
reasonable time return the goods, you will be deemed to buy them and we shall hold 
you for the price,” and the offeree’s silence and failure to return the goods in a reason- 
able time having the significance which the jury may see fit to attach to it. It is not 
intended here to defend the decision, but merely to suggest that as an implied-in-fact 
contract decision it is understandable, though as merely an express contract decision 
it is incapable of comprehension, let alone of support. The recognition of merely 
objective test implied-in-fact contracts throws the light of understanding on many 
otherwise dark decisions, even if it does not lead to sympathetic appreciation of them. 
It may even supply the proper solution of the troublésome problem of what shall be 
the effect of an attempted revocation of an offer of unilateral contract where the 
notice of revocation comes after the offeree has started to accept and while he is still 
continuing to perform the acts of acceptance. WILLISTON’s WALD’s PoLLock 
ON CONTRACTS, 34, note 39; McGovney, “Irrevocable Offers,” 27 Harv. L. Rev. 
644, 654-663; Wormser, “The True Conception of Unilateral Contracts,” 26 YALE 
L. J. 136; Corbin, “Offer and Acceptance and Some of the Resulting. Legal Relations,” 
26 YALE L. J. 169, 195-196. The case of an attempted revocation of an offer to an 
indefinite number of persons by advertisement in the newspapers is, perhaps, one 
which must be handled, as Sir Frederick Pollock says it was in Shuey v. United States, 
92 U. S. 73 (1875) by judicial legislation (Wr~LIston’s WaALD’s PoLLock on Con- 
TRACTS, 23), but the case of an offer to a known person or to known persons might 
well be disposed of, without violation of principle, by permitting the offer of unilateral 
contract to be revoked prior to substantially. complete performance of the acts called 
for and yet preventing real hardship to the offeree, in cases where an adequate quasi- 
contractual obligation cannot be found, by enforcing an implied-in-fact contract to 
compensate the offeree for what he has done for the offeror at the latter’s request. 
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in-fact is used in this article because, so far, we have names for only 
two kinds of actual contracts, namely, express contracts and 
implied-in-fact contracts. If the name implied-in-fact will not 
serve to cover tacit no-meeting-of-the-minds contracts, our merely 
objective test implied-in-fact contracts — what the writer would 
prefer to call constructive implied-in-fact contracts**— by all means 
let us have a new name that will satisfy; *” but for want of an accu- 
rate name we must not class as quasi-contracts those obligations 
which the measure of damages properly applied for their breach 
demonstrates to be genuinely contractual, even though ‘the courts 
do constantly refer to them as implied by law. 
George P. Costigan, Jr. 


NORTHWESTERN UNIVERSITY. 





8 See note 9, supra. 

37 Occasionally an attempt is made to place under quasi-contracts not only what 
are here.called no-meeting-of-the-minds implied-in-fact contracts, but also some of 
the meeting-of-the-minds implied-in-fact contracts, by changing the definition of 
quasi-contracts. See Woopwarp, Quasi Contracts, §§ 7, 8, which substitutes the 
word “benefit” for “enrichment.” Compare Corbin, “Quasi Contractual Obliga- 
tions,” 2 YALE L. J. 533, 550, where the words “either specifically” may possibly 
serve the same purpose. But that method of handling the difficulty leaves to the 
whims of individual judges the application of one measure of damages or the other. 
To say to a judge, for instance, that he may shift from “benefit” to “enrichment” 
or vice versa, as his mood may suggest, is dangerous. The measure of damages applied 
in a given situation should be a reasoned consequence of the real nature of the primary 
right. While it is in the main the argument of this paper that the courts are misnaming 
certain obligations by calling them quasi-contractual when they are really implied- 
in-fact, as the measure of damages shows, that argument, which might otherwise be 
deemed a placing of the cart before the horse, is based on the fundamental assumption 
that the proper measure of damages actually is applied in the instances cited and to 
be supported. The measure adopted in Vickery v. Ritchie was proper because the real 
nature of the primary right, as our discussion of the case shows, was contractual. 
The main point made in this paper is that a contractual measure of damages can be 
defended only if there is in factea contract, and, accordingly, wherever a contractual 
measure of damages properly is allowed, a contractual primary right is recognized 
and enforced. Nothing will be gained and much confusion of thought will resul€ if the 
definition of quasi-contracts is broadened to cover some implied-in-fact contracts. 
It would seem to be much better to revise the old definition of implied-in-fact contracts, 
or else to identify and name a third class of genuine contracts, and then to apply to a 
given situation that measure of damages, contractual or quvasi-contractual, which 
sound legal reasoning, rather than erratic impulse, indicates to be proper. We shall 
get right results only if we have an accurate scientific classification. 
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STATE SOCIALISM AND THE SCHOOL 
LAND GRANTS 


r the year 1904 Professor A. V. Dicey made the significant 

and, what in the light of the present situation in Great Britain 
may now be termed, the prophetic statement, “We all of us in 
England still fancy at least that we believe in the blessings of 
freedom, yet, to quote an expression which has become proverbial, 
‘To-day we are all of us socialists.’”’ ! 

If this statement was and is true of England, it is also to-day 
true in a great many of our western states; and though in none 
of them do the farmers and the people generally believe in pure 
socialism, which, as we understand it, is the government owner- 
ship and control of all of the agencies of production, they are 
strenuously insisting upon that control in all cases where they 
are not individually affected and their personal ownership is not 
liable to be called into account.” In some of these states, notice- 
ably North and South Dakota, experiments are already . being 
inaugurated which, if unsuccessful,— and many of them are sure 
to be unsuccessful,?—will be disastrous in their consequences, and 
will not only squander the public resources of the present, but will 
impose an immense burden of taxation upon those of the future. 
To the average man in the East the movement is only an interesting 
experiment which he is perfectly willing shall be tried at the expense 
of the people of a state other than his own. To the thoughtful 





1 This statement was, we believe, also paraphrased by Professor Dicey in a lecture 
before the Harvard Law School into the words “Scratch an Englishman and you will 
find a socialist.” 

2 It is a noticeable fact that the socialist movement in North and South Dakota 
and the neighboring western states in no way involves farm lands, and that the social- 
istic orators seem sedulously to avoid the subject. Nor do the employers’ liahility 
acts cover farm labor, though it is a matter of common knowledge that the accidents 
to employees upon the farms far outnumber those in the factories and on the railroads. 

3 The state of North Dakota, for instance, has by constitutional amendment and 
legislative enactment authorized the erection and maintenance of state-owned ele- 
vators, mills, packing-houses, stockyards, creameries, cheese factories, insurance com- 
panies, and banks, and has by constitutional amendment given to the legislature and 
to the municipalities the power to engage in any industry that they please. 
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men: and women of the states affected, however, the situation is 
entirely different, for there is a love of home and a state pride even 
in the West, and the disruption of government.and the squandering 
of his state’s resources are matters in which no honest man can feel 
unconcerned. 

In the past, however, the conservative citizen has in a large 
measure remained silent and has allowed the seeds to be sown 
and the doctrines of discontent and of socialism to be everywhere 
preached without any protest on his part or any attempt to incul- 
cate in the minds of the voters the principles of sane economics. 
He has left all of the propaganda to the socialist and to the agitator. 
He has even in many instances allowed conditions to arise which 
have created discontent, and has sown the wind which has now 
become the whirlwind. This silence has in part been due to the 
_ habitual, but none the less criminal, indifference of the average 
business and professional man to public affairs. It much more, 
however, has been due to his ignorance of constitutional law and 
of the powers of the federal courts and of the federal government 
and to the false feeling of security which this ignorance has entailed. 
He has led himself to believe that no matter how radical the legis- 
lation may be and no matter how radically a temporary majority 
may seek to amend the constitution of his own state, the provi- 
sions of the Federal Constitution which deny to a state the right 
to deprive any person of life, liberty, and property without due 
process of law, and which guarantee to each state a republican 
form of government, can always be relied upon, and that, at some 
time. or other, the federal authorities and the federal courts will 
come to his relief. His ever present illusion is that the guaranty 
of a republican form of government prohibits a state from engaging 
in what he calls “private business,’ and that state socialism is 
antagonistic to the fourteenth amendment, and generally to the 
spirit, if not the letter, of the Federal Constitution, and will be 
ultimately checked by the might of the federal power. 

In these conclusions the conservative has reckoned without his 
host. It has been held by both the state and the federal courts 
that 
“Courts are not at liberty to declare a statute unconstitutional because, 
in their opinion, it is opposed to the fundamental principles of republican 
government, unless those principles are placed beyond legislative en- 
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croachment by the constitution; or because it is opposed to a spirit 
supposed to pervade the constitution, but not expressed in words, or 
because it is thought to be unjust or oppressive, or to violate some 
natural, social, or political rights of the citizen, unless it can be shown 
that such injustice is prohibited or such rights are protected by the 
constitution. 

“Except where the constitution has imposed limitations upon the 
legislative power, it must be considered as practically absolute; and to 
warrant the judiciary in declaring a statute invalid they must be 
able to point to some constitutional limitation which. the act clearly 
transcends.’’* 


It is a recognized principle of constitutional law that, except 
where limitations are imposed by the federal or state constitution, 
the power of the legislature is unlimited and practically absolute, 
and that therefore it covers the whole range of legitimate legis- 
lation. The general rule is that if limitations upon its exercise 
are not found in the constitution they do not exist. It is some- 
times said that an act cannot be opposed to the spirit of the con- 
stitution; ‘‘yet the spirit of a constitution is to be collected chiefly 
from its words.’’® 

It is one thing to seek by state legislation to prevent a person 
from conducting any lawful business that he pleases and which is 


not harmful to the general public. It is quite another thing for 
the state itself, and for imagined purposes of public good, though 
leaving the individual, except as to state competition, as free as 





4 Mitchell, J., in State v. Corbett, 57 Minn. 345, 59 N. W. 317 (1894); State ex rel. 
Linde v. Taylor, 33 N. D. 76, 86, 156 N. W. 561 (1916). 

5 Sturgis v. Crowinshield, 4 Wheat. (U. S.) 122, 202 (1819); Jacobson v. Massachu- 
setts, 197 U. S. 11, 25 Sup. Ct. Rep. 358 (1905). See also People v. Fisher, 24 Wend. 
(N. Y.) 215, 220 (1840); State v. Turner, 37 N. D. 635, 164 N. W. 924, 936 (1917). 
“The public policy of a state is to be found in its constitution and statutes, and only 
in the absence of any declaration in these instruments may it be determined from 
judicial decisions. In order to ascertain the public policy of a state in respect to any 
mdtter, the acts of the legislative department should be looked to, because a legisla- 
tive act, if constitutional, declares in terms the policy of the state and is final so far as 
the courts are concerned. All questions of policy are for the determination of the legis- 
lature, and not for the courts, and there is no public policy which prohibits the legis- 
lature from doing anything which the constitution does not prohibit.” 6R.C.L. 109. 
Hunter »v. Pittsburgh, 207 U. S. 161, 28 Sup. Ct. Rep. 40 (1907); Red “C” Oil Manu- 
facturing Company 2. Board of Agriculture of North Carolina, 222 U. S. 380, 32 Sup. 
Ct. Rep. 152 (1912). 
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before, to enter into such a business. Although, it has been stated 
to be 


“The right of every citizen of the United States to follow any lawful 
calling, business, or profession he may choose, subject only to such re- 
strictions as are imposed on all persons of like age, sex and condition. 
This right may in many respects be considered a feature of our republi- 
can institutions.” 

And again, 
“. . . every republican government is in duty bound to protect all of 
its citizens in the enjoyment of equality of rights,” ® 
the cases which have asserted this doctrine were only concerned 
with infractions on the personal liberty and industrial freedom 
of individual classes and of the right of one man to the same treat- 
ment that was afforded his neighbors. None of them passed upon 
or considered the rights of the state itself. Nowhere, indeed, is 
there any federal holding that, provided the individual citizen is 
protected in his personal rights and the representative form of 
government is preserved, the state, that is to say the citizens as a 
whole, may not engage in any business or enterprise that it pleases.” 
It has even been held that 


“Whether a state has a republican form of government is a political and 
not a judicial question, and therefore is to be determined not by the 
courts but by the political department of the federal government, that 
is by the Congress, and the decision of Congress is binding on every 
other department and cannot be questioned in any judicial tribunal.” ® 


Even though the social programs of the western states may be 
revolutionary in their nature and are largely brought about by 
means of the initiative, the referendum, and the recall, which as a 
means of law making are in themselves dangerous to property 
rights, subversive of a stable government, and in their essential 





* Dent v. State of West Virginia, r29 U. S. 114, 121, 9 Sup. Ct. 231, 232 (1889); 
Minor v. Happersett, 21 Wall. (U. S.) 162 (1874); United States v. Cruikshank, 92 
U. S. 542 (1874). ' 

7 Such, however, was the holding of the state court in Rippe v. Becker, 56 Minn. 
100, 57 N. W. 331 (1894). 

86R.C. L. 44; State v. Summers, 33 S. D. 40, 144 N. W. 730 (1913); Luther 2. 
Borden, 7 How. (U. S.) 1, 12 (1849); Taylor ». Beckham, 178 U. S. 548, 20 Sup. Ct. 
Rep. 890, 1009 (1900); Pacific States Tel. & Tel. Co. v. State of Oregon, 223 U. S. 
118, 32 Sup. Ct. 224 (1912); Kiernan v. Portland, 57 Ore. 454, 111 Pac. 379, 112 
Pac. 402 (1910). 
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nature unrepublican, it is quite clear that no comfort can be ob- 
tained from the federal guaranty of the republican form of govern- 
ment. The measures indeed are democratic and not monarchical; 
popular and not aristocratic. They still leave room for many of 
the representative features of the real republic. Though indeed 
the term ‘“Republican”’ was frequently used in the debates and 
discussions which led up to the adoption of the constitution as an 
opposite to and as contrasted with a pure democracy, and so imply- 
ing a representative form of government, it was so used in speaking 
of the new and central government alone, and it can be hardly pos- 
sible that the framers of the national charter concerned themselves 
with or sought to control the local policies of the several states 
except in so far as it was necessary to formulate an interstate 
Monroe Doctrine which should guarantee for the union that which 
President Monroe afterwards guaranteed for the whole continent. 
The guaranty, in short, related to the form of government and 
source and center of ultimate sovereignty, and not to the eco- 
nomic policies which the sovereign majority might see fit to inau- 
gurate. It had no relation to property rights. It was not a 
bulwark against socialism or collectivism, but against aristocratic 
and monarchical institutions. Its scope was clearly outlined by 
Madison when in The Federalist he said: 


“In a confederacy founded on republican principles, and composed of 
republican members, the superintending government ought clearly to 
possess authority to defend the system against aristocratic, or monarchi- 
cal innovations. The more intimate the nature of such an union may 
be, the greater interest have the members in the political institutions of 
each other; and the greater right to insist, that the forms of govern- 


ment under which the compact was entered into, should be substantially 
maintained.” ® 


When we come to the fourteenth amendment we find a stronger 
argument for the conservative but one which we believe will 
hardly be sustained by the courts. Here again we come to the 
question of state sovereignty, and the difference between the 
powers of the federal government, which are merely delegated, 
and those of the state legislatures and constitution-making bodies, 
which are original and inherent. 

It is of course generally conceded that public revenues can only 


® THe FEDERALIST, No. 43, p. 286. 
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be raised for public uses, and that a tax which is levied for any 
other purpose deprives the payer of property without due process 
of law.!° 

It by no means follows, however, that a state is denied the right 
to engage in or to levy taxes for the maintenance of an industry 
which was formerly private and which perhaps might even now be 
carried on by private enterprise, for the federal courts have already 
everywhere sustained statutes and constitutional provisions which 
have authorized the states, and even their municipalities, to engage 
in and to support, not only by special assessment but by general 
taxation also, improvements and industries such as irrigation dis- 
tricts, swamp reclamation schemes, municipal fuel yards, public 
sewers, gas and electric light plants, heating plants and similar 
enterprises, and have evinced a decided willingness to leave to the 
states themselves the determination of what is and what is not a 
public use." 

It is true that in the early case of Loan Association v. Topeka™ 
the Supreme Court of the United States appeared to limit the right 
of taxation to matters pertaining to the machinery of government, 
and to sanction its use, if for industrial purposes at all, then only 
for such as “‘have been customarily and by long course of legisla- 
tion levied;” but the statement is after all merely dictum and the 
decision is an old one. The case, indeed, has been followed by 
many others which impose no such limitations, and by that of 
Jones v. City of Portland,® where the same court said: 





10 Loan Association v. Topeka, 20 Wall. (U. S.) 655 (1874). 
1 Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 17 Sup. Ct. Rep. 56 
(1896); Hagar v. Reclamation District, 111 U. S. 701, 4 Sup. Ct. Rep. 663 (1884); 
Davidson v. New Orleans, 96 U. S. 97 (1877); Jones v. City of Portland, 245 U. S. 217, 
38 Sup. Ct. Rep. 112 (1917); Gibbs ». Consolidated Gas Co. of Baltimore, 130 U. S. 
396, 9 Sup. Ct. Rep. 553 (1889). 

2 20 Wall. (U.S.) 655, 665 (1874). Among other things the court said: “And in de- 
ciding whether, in the given case, the object for which the taxes are assessed falls upon 
the one side or the other of this line, they [the courts] must be governed mainly by the 
course and usage of the government, the objects for which taxes have been customarily 
and by long course of legislation levied, what objects or purposes have been considered 
necessary to the support and for the proper use of the government, whether State or 
municipal. Whatever lawfully pertains to this and is sanctioned by time and the 
acquiescence of the people may well be held to belong to the public use and be proper 
for the maintenance of good government, though this may not be the only criterion 
of rightful taxation.” 

8 245 U.S. 217, 38 Sup. Ct. Rep. 112 (1917). Seealso cases cited in note 11, supra. 
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“The decision of the case turns upon the answer to the question 
whether the taxation is for a public purpose. It is well settled that 
moneys for other than public purposes cannot be raised by taxation, 
and that exertion of the taxing power for merely private purposes is 
beyond the authority of the State. Citizens Saving & Loan Association 
v. Topeka, 20 Wall. 655. 

“The act in question has the sanction of the legislative branch of the 
state government, the body primarily invested with authority to deter- 
mine what laws are required in the public interest. That the purpose 
is a public one has been determined upon full consideration by the 
Supreme Judicial Court of the State upon the authority of a previous 
decision of that court: Laughlin v. City of Portland, 111 Maine, 
486. 

“The attitude of this court towards state legislation purporting to be 
passed in the public interest, and so declared to be by the decision of the 
court of last resort of the State passing the act, has often been declared. 
While the ultimate authority to determine the validity of legislation 
under the Fourteenth Amendment is vested in this court, local condi- 
tions are of such varying character that what is or is not a public use in 
a particular State, is manifestly a matter respecting which local author- 
ity, legislative and judicial, has peculiar facilities for securing accurate 
information. In that view the judgment of the highest court of the 
State upon what should be deemed a public use in a particular State is 
entitled to the highest respect.” 


The particular act which was under consideration in this case 
was one which provided for the establishment of municipal wood- 
yards which should sell fuel at cost. We can hardly believe that 
the Supreme Court of the United States will make a distinction 
between a municipal and a state industry, or between a woodyard 
and the elevators, flour mills, packing houses, storage plants, cheese 
factories, banks, and other enterprises which are provided for in 
the socialistic programs of the western states. 

If Congress may levy a prohibitive tariff (which of course is paid 
by the consumer) upon foreign manufactured goods in order that 
the manufacturing interests of the nation may be encouraged, it is 
difficult to see why the state may not levy direct taxes upon its 
citizens for the promotion of publicly owned enterprises which the 
majority of its citizens believe, however fatuously, will tend to 
encourage their paramount industries and obtain fair prices for 
their products. Taxation, it may be conceded, can only be used 
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for public purposes, but it will be hard to prove to the Supreme 
Court of the United States that a public purpose is not subserved 
by the maintenance of an industry which is owned by a state and 
from which the state derives all the profits. There can at any 
rate be no question that up to the present time the federal 
courts have generally left the questions of what are and what 
are not public uses, and what are and what are not the legiti- 
mate spheres of state enterprise and of state endeavor, to be 
determined by the state electorates, the state legislatures, and 
the state courts. 

At least one federal district judge has held that such enterprises’ 
are public and has told us that: 


“The line of legislative power has been steadily advanced as society has 
come to believe increasingly that its welfare can best be promoted by 
public as distinguished from private ownership of certain business enter- 
prises. Laws which at one time were held invalid, have at a later period 
been sustained by the same court. No judge can investigate judicial 
decisions rendered during the past ten years without being impressed 
with the rapid extension of state activity into fields that were formerly 
private. The twilight zone that separates permissible from forbidden 
state action is broad. Business which will seem to one court to be 
public will seem to another to be private. . . . McQuillin on Municipal 
Corporations, section 1809, and the fifth edition of Dillon on Municipal 
Corporations, volume 3, section 1292, which contain the last word of 
text-writers on the subject, solemnly inform us that cities cannot be 
authorized to establish publicly owned coal and wood yards, because 
that would be using the taxing power for a private purpose. The next 
edition of these works will strike out this language and inform us that 
such yards are permissible, because they are for a public purpose and are 
publicly owned, citing Jones v. Portland, 245 U.S. 217. . . . Thus ‘can’ 
succeeds ‘can’t’ in this field of law so rapidly that one can hardly tell 
which word he is looking at. 

“What may be done by the state to protect its people and promote 
their welfare cannot be declared by a priori reasoning. New evils arise 
as the result of changing conditions. If the state remains static, while 
the evils that afflict society are changing and dynamic, the state soon 
becomes wholly inadequate to protect the public. The state must be 
as free to change its remedies as the evils that cause human suffering 
are to change their forms.” ™ 





14 Amidon, District Judge, in Scott v. Frazier, 258 Fed. 669 (1919). 
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The only instances, indeed, where the federal courts have inter- 
fered have been where the tax was sought to be levied for the aid 
of industries or projects which were privately owned,” and it is 
quite clear that the question to be determined is not, was the 
business or enterprise formerly considered to be a private one, or 
is it even now capable of private management, but is the state or 
municipality itself the real owner, and is it acting for itself alone 
and not for the benefit or profit of some private individual? 

But is there no hope in Israel? Can nothing be saved from the 
burning? How about the magnificent school land grants of the 
western states? If these and the funds derived therefrom can be 
saved as a guarantee of the permanence of popular education and 
of the Americanism of the West, and as a heritage not only to the 
children of the citizens of the present but to those of the genera- 
tions yet unborn, many will be content. They will be satisfied to 
allow the experiments to be tried, and, if they fail, for the dancer 
to pay the fiddler in the shape of an increased peace taxation 
and a present industrial ruin. 

The danger to these grants and to these funds lies in the tempta- 
tion to invest recklessly in the securities of state and municipal 
owned industries, many of which must necessarily fail, to divert 
the moneys from their proper funds in order that they may be 
loaned to such enterprises and swell the general balances of the state 
which will be constantly drawn upon, and perhaps, and in order 
that these funds may be replenished, to sell the lands themselves at 
lower figures than would otherwise have been obtained. The 
danger, we believe, is very apparent. It can, however, we also 
believe, be met and overcome by a rigid insistence, by those who 
are authorized to insist, upon the simple law of contracts and of 
trusts. 

An example of the grants under consideration is furnished by 
those which are contained in the Congressional Act of February 
twenty-second, 1889, and which authorized the creation of the 
states of North Dakota, South Dakota, Montana, and Washington. 
Among other things this act provided: 





4 Loan Association v. Topeka, 20 Wall. (U. S.) 655 (1874); Allen ». Inhabitants 
of Jay, 60 Maine, 124 (1872); Cole v. La Grange, 113 U. S. 1, 15 Sup. Ct. Rep. 416 
(1884); Dodge ». Mission Township, 107 Fed. 827 (1901); City of Parkersburg ». 
Brown, 106 U. S. 487, 1 Sup. Ct. Rep. 442 (1882). 
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“Sec. 10. That upon the admission of each-of said States [North 
Dakota, South Dakota, Montana, and Washington] into the Union 
sections numbered sixteen and thirty-six in every township of said 
proposed States ... are hereby granted to the said States for the 
support of common schools. . . .” 

“Sec. 11. That all lands herein granted for educational purposes 
shall be disposed of only at public sale, and at a price not less than ten 
dollars per acre, the proceeds to constitute a permanent school fund, 
the interest of which only shall be expended in the support of said 
schools. . . .” 

“Sec. 14. That the lands granted to the Territories of Dakota and 
Montana by the act of February eighteenth, eighteen hundred and 
eighty-one, entitled “An act to grant lands to Dakota, Montana, Ari- 
zona, Idaho, and Wyoming for university purposes,” are hereby vested 
in the States of South Dakota, North Dakota, and Montana respectively, 
if such States are admitted into the Union, as provided in this act, to the 
extent of the full quantity of seventy-two sections to each of said States 

. . . but said act of February eighteenth, eighteen hundred and eighty- 
one, shall be so amended as to provide that none of said lands shall be 
sold for less than ten dollars per acre, and the proceeds shall constitute 
a permanent fund to be safely invested and held by said States severally, 
and the income thereof to be used exclusively for university purposes. 
And such quantity of the lands authorized by the fourth section of the 
act of July seventeenth, eighteen hundred and fifty-four, to be reserved 
for university purposes in the Territory of Washington, as, together with 
the lands confirmed to the vendees of the Territory by the act of March 
fourteenth, eighteen hundred and sixty-four, will make the full quantity 
of seventy-two entire sections, are hereby granted in like manner to the 
State of Washington for the purposes of a university in said State. None 
of the lands granted in this section shall be sold at less than ten dollars 
peracre....” 

“Sec. 16. That ninety thousand acres of land, to be selected and 
located as provided in section ten, of this act are hereby granted to each 
of said States, except to the State of South Dakota, to which one hun- 
dred and twenty thousand acres are granted, for the use and support 
of agricultural colleges in said States, as provided in the acts of Congress 
making donations for such purposes.. 

“Sec. 17. That in lieu of the grants of land for purposes of internal 
improvements made to new States by the eighth section of the act of 
September fourth, eighteen hundred and forty-one, the following grants 
of land are hereby made, to wit: 

“To the State of South Dakota: For the school of mines, forty thou- 
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sand acres; for the reform school, forty thousand acres; for the deaf 
and dumb asylum, forty thousand acres; for the agricultural college, 
forty thousand acres; for the university, forty thousand acres; for State 
normal schools, eighty thousand acres; for public buildings at the capi- 
tal of said State, fifty thousand acres, and for such other educational 
and charitable purposes as the legislature of said State may determine, 
one hundred and seventy thousand acres; in all, five hundred thousand 
acres. 

“To the State of North Dakota a like quantity of land as in this 
section granted to the State of South Dakota, and to be for like purposes, 
and in like proportion as far as practicable. 

“To the State of Montana: For the establishment and maintenance 
of a school of mines, one hundred thousand acres; for State normal 
schools, one hundred thousand acres; for agricultural colleges in addi- 
tion to the grant hereinbefore made for that purpose, fifty thousand 
acres; for the establishment of a State reform school, fifty thousand 
acres; for the establishment of a deaf and dumb asylum, fifty thousand 
acres; for public buildings at the capital of the State, in addition to the 
grant hereinbefore made for that purpose, one hundred and fifty thousand 
acres. 

“To the State of Washington: For the establishment and mainte- 
nance of a scientific school, one hundred thousand acres; for State normal 
schools, one hundred thousand acres; for public buildings at the State 
capital, in addition to the grant hereinbefore made for that purpose, 
one hundred thousand acres; for State charitable, educational, penal, 
and reformatory institutions, two hundred thousand acres.” 


An example of the acceptance by the several states is also fur- 
nished by the Constitution which was adopted by the state of 
North Dakota as a prerequisite to its admission into the Union, 
and which among other things provides: 


“Sec. 153, Art. 9. All proceeds of the public lands that have hereto- 
fore been, or may hereafter be granted by the United States for the 
support of the common schools in this state; all such per centum as may 
be granted by the United States on the sale of public lands . . . shall 
be and remain a perpetual fund for the maintenance of the common 
schools of the state. It shall be deemed a trust fund, the principal of 
which shall forever remain inviolate and may be increased but never 
diminished. The state shall make good all losses thereof.” 

“Sec. 159. All land, money or other property donated, granted or 
received from the United States or any other source for a University, 
School of Mines, Reform School, Agricultural College, Deaf and Dumb 
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Asylum, Normal School or other educational or charitable institution 
or purpose, and the proceeds of all such lands and other property so re- 
ceived from any source, shall be and remain perpetual funds, the interest 
and income of which together with the rents of all such land as may 
remain unsold shall be inviolably appropriated and applied to the specific 
objects of the original grants or gifts. The principal of every such fund 
may be increased, but shall never be diminished, and the interest and 
income only shall be used. Every such fund shall be deemed a trust 
fund held by the state, and the state shall make good all losses thereof.” 

“Sec. 162. The moneys of the permanent school fund and other edu- 
cational funds shall be invested only in bonds of school corporations 
within the state, bonds of the United States, bonds of the state of North 
Dakota or in first mortgages on farm lands in the state, not exceeding 
in amount one third of the actual value of any subdivision on which 
the same may be loaned, such value to be determined by the board of 
appraisers of school lands.” 

“Sec. 165. The Legislative Assembly shall pass suitable laws for 
the safe keeping, transfer and disbursement of the state school funds; 
and shall require all officers charged with the same or the safe keeping 
thereof to give ample bonds for all moneys and funds received by them, 
and if any of said officers shall convert to his own use in any manner 
or form, or shall loan, with or without interest or shall deposit in his 
own name, or otherwise than in the name of the state of North Dakota 
or shall deposit in any banks or with any person or persons, or exchange 
for other funds or property any portion of the school funds aforesaid 
or purposely allow any portion of the same to remain in his own hands 
uninvested except in the manner prescribed by law, every such act 
shall constitute an embezzlement of so much of the aforesaid school 
funds as shall be thus taken or loaned, or deposited, or exchanged, or 
withheld, and shall be a felony; and any failure to pay over, produce 
or account for, the state school funds or any part of the same entrusted 
to any such officer, as by law required or demanded, shall be held and 
be taken to be prima facie evidence of such embezzlement.” ® 


There can be no doubt that, under the Congressional acts and the 
state constitutional provisions which have been referred to, not 
only were valid contracts entered into but the several states were 
created trustees of the lands involved as well as of the proceeds of 
such as they should thereafter sell. There can also, we believe, 
be no question that a state may be a trustee and that 





16 Similar grants were made to and similar constitutional provisions adopted by 
nearly all of the western states. 
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“the statement that the crown or a state cannot be a trustee means no 
more than that the cestui cannot compel performance of the trust by 
bill in equity. . . . The cestui’s proper course is to sue by petition — in 
England, to the Crown; in this country, to Congress or the Legis- 
lature.” !? 


It is also clear that, though a state may not be sued by its own 
subjects or by its own agencies, an American state may be sued by 
its sovereign the United States, that if it assumes the relationship 
of a trustee it assumes the liabilities of the trust and that it and 
its officers can be held responsible in the federal courts. 

The United States then has created the states of the West trustees 
of what may be termed charitable trusts, for though the property 
conveyed and the object of the grants is certain, the cestuis que trust 
_are not only the children of the present generation but the children 
of the generations yet unborn, and the public schools, universities, 
and other schools were not only not in existence and were undefined 
at the time of the grant, but in a number of the states, noticeably 
North Dakota, have never at any time had any corporate entity 
and their trustees or regents have acted merely as agents of the 
state.'® 

In spite of these facts, however, and in spite of the clear expres- 
sion of the terms and the conditions of the trust, both in the act 
of Congress and in the provisions of the constitution under which 
the grant was accepted and the state was admitted into the Union, 
there can be no question that there is to-day in the state of North 
Dakota a determined effort and purpose to violate this trust rela- 
tionship, and that this effort, if successful there, will be repeated 
in other land grant states. It is an effort not entirely to repudiate 
the trust, but to use the funds for purposes which are not author- 
ized and to further the cause of state socialism by loaning and 
investing the funds in a manner which can never be sanctioned 
and which would not be tolerated in the case of a personal trustee 
even under the so-called liberal Massachusetts rule of investment. 





17 Notes to KENNESON’S CASES ON THE LAw oF Trusts, ot. “The king shall © 
not be seized to another’s use, because he is not compellable to perform the confidence.” 
Dillon v. Fraine, Popham, 70, 72; President and Fellows of Yale College, 67 Conn. 
237, 34 Atl. 1036 (1895); KENNESON’s CASES ON THE LAW OF TRUSTS, go. 

18 Board of University and School Lands v. McMillan, 12 N. D. 280, 96 N. W. 310 
(1903). 
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This purpose has not as yet been fully carried out but has in a 
measure been checked, at first by the determined efforts of a few 
hold-over senators in the legislature of 1917 and later by a few 
conservatives in the ranks of the reformers. Already, however, 
the former state debt limit of two million dollars has been swept 
away and the state is authorized to issue bonds to the extent of 
ten millions of dollars upon the security of “the real or personal 
property of state owned utilities, enterprises or industries, in 
amounts not exceeding its value,” and the intention is quite clear 
that the school funds shall be used in the purchase of these bonds. 
Already, too, authority has been given for the entry of the state 
into all kinds of commercial enterprises and insurance projects, 
and above all a state owned bank has been created in which all 
state moneys are required to be deposited, including the school 
funds while waiting permanent investment, and which may loan 
its deposits to practically whomsoever it pleases, and which a recent 
lawsuit disclosed had deposits in a private state bank a large por- 
tion of whose assets were post-dated farmers’ checks. 

These measures, however, are merely compromises, and the 
real program was outlined in what is known as House Bill 44 of 
the legislative session of 1917, which submitted an entirely new 
state constitution, was vigorously championed by the governor, 
passed the lower house by a large vote, and was only defeated in 
the Senate by the vote of eight hold-over senators. 

This proposed constitution authorized both the state and the 
municipalities to engage in any public industrial enterprises that 
they pleased, entirely removed the state debt limit as to state 
bonds which were issued on the strength of these industries, and 
what is still more significant amended section 162 of the original 
constitution so as no longer to authorize the investment of the 
school funds in United States bonds, but in state bonds and on real 
estate security only. It also repealed or omitted section 165 of the 
original constitution which guaranteed the proper investment of 
the school funds and made it the duty of the legislature to make 
their unlawful investment or wrongful withholding from investment 
or diversion a criminal offense, and thus paved the way for the 
practice of depositing large sums of the money in the state bank or 
its branches to be by them loaned as they saw fit and, as far as the 
trust fund was concerned, secured only by the responsibility of 
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the state bank. The amendments, in short, made it possible for 
the whole of the school funds to be loaned or kept by the state for 
the furtherance not of its political and governmental, but its 
private industrial purposes. 

It is quite apparent that ‘this program involves a serious breach 
of the trust relationship. All that the original congressional grant 
provided was that the proceeds of the sale of the school lands 
should be kept as a permanent fund and should be safely invested, 
and it is quite clear that such directions to an ordinary trustee 
would in no case be understood to grant the power to loan to him- 
self. It is true that the constitution which was adopted by the 
new state and which was accepted by the federal Congress provided 
that such money could be invested “in bonds of school corpora- 
tions, within the state, bonds of the United States, bonds of the 
state of North Dakota, or in first mortgages on farm lands,” and 
that the acceptance of this constitution was an acceptance of the 
method of investment. There was in the same constitution, 
however, a state debt limit of two million dollars, and it is quite 
apparent that the bonds contemplated were the bonds which are 
usually issued by states, in the performance of their educational, 
charitable, and governmental functions, and that it was never 
contemplated that the state, any more than any other trustee, 
should invest the whole fund in its own securities or loan the whole 
amount to itself, and especially after it had raised the debt limit 
and entered into general business and loaned its credit to all kinds 
of industrial enterprises. Much less was it contemplated that the 
real security should not be the obligation of the state, but the 
property of industrial institutions, nine out of ten of which must 
fail for the simple reason that politics and business are poor bed- 
fellows and that the success of every industrial undertaking depends 
upon business management. When, too, United States govern- 
ment bonds and real estate mortgages and school bonds were all 

‘included, they were included for a purpose. It was never intended 
that the state should use the money to set itself up in business or 
to loan all of the money to itself. 

It was never intended that the state should create a state bank, 
in which all the state moneys should be required to be deposited, 

including the school funds while waiting permanent investment, 
and that these funds should be placed in such a position that they 























416 HARVARD LAW REVIEW 





could be loaned out on short loans to needy state industries, nor 
that a practice, recently held illegal by the attorney general but 
now sought to be legalized by statute, of turning all of the taxes 
and funds into a general fund for general expenses, and the keeping 
of the accounts separate as a matter of bookkeeping merely, should 
jeopardize any of the funds, or prevent the educational or other 
institutions from having them always kept subject to their drafts. 


“Trustees cannot. use trust moneys in their business, nor embark 
it in any trade or speculation; nor can they disguise the employment 
of the money in their business, under the pretense of a loan to one of 
themselves, nor to a partnership of which they are members.” !® 


A trustee, even though he be a sovereign state, cannot loan to 
himself or personally profit by the funds that he holds. 

It is perfectly clear that if any of these things are attempted 
the United States may interfere in the premises and that it will 
not be compelled to wait until the fund is wasted or dissipated and 
then sue an already bankrupt state for damages. Fortunately 
the trust funds are now intact; either the land is undisposed of or 
the fund has so far been preserved. Certainly the state could be 
enjoined from dissipating the property. Certainly even a sovereign 
state which violates its trust may be removed as a trustee or, if the 
matter be merely considered contractual, the contract may be held 
broken and a return of the lands and moneys demanded. 

In such a case the proper person to act must necessarily be the 
Attorney General of the United States, and this not merely because 
the United States has made a contract with the several states 
which it is entitled to enforce, but because it is a case where the 
settlor or creator of the trust has a definite interest and perhaps 
alone can protect the parties interested. 

The cestuis que trust, even if they were ascertained and the trust 
was not charitable, could hardly of themselves obtain adequate 
relief. Being subjects, they could not sue the trustee in its own 
courts and would be equally precluded by the eleventh amendment 
from suing in the federal tribunals. No provision even seems to 
be made for one who seeks to sue not as a citizen of any one state 
but as a citizen of the United States itself. 





19 PERRY ON TRUSTS, § 464. 
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If an action were brought by the attorney general as a rep- 
resentative of the cestuis que trust the same difficulty would be 
experienced. 

There can be no question, however, that the settlor itself may 
enforce the contract and the trust obligations. The trust was not 
for the benefit of the state alone or for that of its children as state 
citizens, but for the benefit of the United States itself and of its 
own future citizens. 

The foundation for the public land grants was laid in the pro- 
vision of the Northwest Ordinance that “Religion, morality and 
' knowledge being necessary to good government, and the happiness 
of mankind, schools and the means of education shall forever be 
encouraged,” and though North Dakota is not a part of that terri- 
tory and its reformers have omitted the words which have been 
quoted from their proposed constitution, it is none the less clear 
that the policy of that ordinance was the cause of the state’s enrich- 
ment. The West indeed was opened for settlement and the school 
land grants made, not for the benefit of the states, which for the 
most part were then not in existence, but that in the organization 
of the territories and the carving them into states, the nation might 
be strengthened and its future secured. The children to be edu- 
cated were the children of the nation itself. 


It is also well settled that 


“Tf, after the charity is established and is in process of administration, 
there is any abuse of the trust or misemployment of the funds, and there 
are no individuals having the right to come into court and maintain a 
bill, the attorney-general, representing the sovereign power and the 
general public, may bring the subject before the court by bill or informa- 
tion, and obtain perfect redress for all abuses,” 


and it is clear that the attorney general in the case before us is the 
Attorney General of the United States and the court the Supreme 
Court of the nation. 

The rule of state sovereignty which was announced in the case 
of Coyle v. Oklahoma," where the removal of a state capital was 
sought to be prevented, does not apply where a trust is concerned, 
and that the United States can interfere in the latter contingency 





20 Perry ON Trusts, § 732. 
% 221 U.S. 559, 31 Sup. Ct. Rep. 688 (1911). 
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was clearly intimated by Mr. Justice White, when in the case of 
Ashburner v. California™ he said: 


“By the act of June 30, 1864, c. 184, the United States granted to 
the State of California the Yosemite Valley and the Mariposa Big Tree 
Grove, ‘with the stipulation, nevertheless, that the State shall accept 
this grant upon the express condition that the premises shall be held for 
public use, resort, and recreation, and shall be inalienable for all time; 
. . . the premises to be managed by the governor of the State and eight 
other commissioners, to be appointed by the executive of California, 
who shall receive no compensation for their services.’ 13 Stat. 325. In 
1866 the State of California, by an act of the legislature, accepted this 
grant ‘upon the conditions, reservations, and stipulations contained in 
the act of Congress.’ There cannot be a doubt that, in this way, these 
interesting localities were, by the joint act of the United States and 
California, devoted to a special public use. The title was transferred to 
California for the benefit of the public as a place of resort and recreation. 
Without the consent of Congress the property can never be put to any 
other use, and the State cannot part with the ownership. It may be 
called a trust, but only in the sense that all public property held by public 
corporations for public uses is a trust. It must be kept for the use to 
which it was by the terms of the grant appropriated. If it shall ever be 
in any respect diverted from this use the United States may be called on 
to determine whether proceedings shall be instituted in some appropriate 
form to enforce the performance of the conditions contained in the act 
of Congress, or to vacate the grant. So long as the State keeps the 
property, it must abide by the stipulation, on the faith of which the 
transfer of title was made.” 


If the socialistic fervor of the western states is to continue, a 
close scrutiny of the use and method of investment of the school 
funds would seem to be very necessary, and it is equally certain 
that no political or other reasons should, when occasion demands, 
prevent the national government from asserting*its rights and 
preserving intact to the children of the future the magnificent 
heritage that is theirs. 

If the fact had been generally recognized that these grants were 
trusts for a definite purpose and not gifts to the several states for 
their own peculiar benefit, much of the reckless mismanagement 
and prodigal waste of the past would have been prevented, and 
states like Wisconsin would to-day possess and enjoy the immense 


2. 





® 103 U.S. 575, 577 (1880). 
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tracts of valuable land which were sold often at prices as low as 
$1.50 an acre that real estate dealers might profit and the political 
speculator might thrive. Perhaps even now sovereign states may 
be held liable for their mismanagement as trustees. 


Andrew A. Bruce. 


UnIvERsITy OF MINNESOTA, 
MINNEAPOLIS, MINN. 
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THE PROGRESS OF THE LAW, 1918-1919 
EQUITY! 


| Peelers that is new is involved in the decisions upon equity 
during the past year. There are a few interesting applications 
of settled principles. Also there are occasional instances of what 
the critical student of equity must pronounce judicial slips. But 
‘for the most part a reviewer may do no more than discuss the 
reasoning by which courts arrived at sound results called for by 
well-understood doctrines and point out certain tendencies in the 
administration of equity to which they appear to testify. In one 
aspect such a condition is gratifying, as indicating that the judicial 
system is functioning as it should. From another standpoint, how- 
ever, it cries out for change. After reading upwards of fourteen 
hundred double-column pages of judicial opinions, carefully sifted 
from many thousands of pages in the National Reporter System, 
one is impelled to ask why paper, printer’s ink, labor, and shelf- 
room should be devoted to the perpetuation of what for the largest 
part is avowedly but repetition of things long familiar and is too 
often merely elaborate elucidation of the obvious. 


I 


NATURE OF EQUITY JURISDICTION AND OF EQUITABLE 
RIGHTS 


1. EQUITABLE REMEDIES 


A group of cases involving constructive trusts invite consid- 
eration of what such a “‘trust” really is. An express trust is a 
substantive institution. Constructive trust, on the other hand, is 





1 This is the fourth article in a series written by professors in the Harvard Law 
School in which it is intended to point out the most notable decisions, books, articles, 
and statutes, coming under the notice of the author, which affect or explain the law 
in the topic under discussion. The following articles have appeared: Joseph H.-Beale, 
“The Conflict of Laws,” 33 Harv. L. Rev. 1; Austin W. Scott, “Civil Procedure,” 
33 Harv. L. Rev. 236; Zechariah Chafee, Jr., “Bills and Notes,” 33 Harv. L. REv. 
255. The series will be continued in the February number. — Ep. 
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purely a remedial institution. As the chancellor acted in personam, 
one of the most effective remedial expedients at his command was 
to treat a defendant as if he were a trustee and put pressure upon 
his person to compel him to act accordingly. Thus constructive 
trust could be used in a variety of situations, sometimes to provide 
a remedy better suited to the circumstances of the particular case, 
where the suit was founded on another theory, as in cases of refor- 
mation,” of specific performance,’ of fraudulent conveyance,‘ and of 
what the civilian would call exclusion of unworthy heirs,’ and 
sometimes to develop a new field of equitable interposition, as in 
what we have come to think the typical case of constructive trust, 
namely, specific restitution of a received benefit in order to prevent 
unjust enrichment. In the latter case, constructive trust appears 
as what might be called a remedial doctrine, alongside of election, 
subrogation, contribution, and exoneration. In the cases first put 
it is rather to be compared to negative decrees where historical 
prejudice or practical difficulties make courts hesitant to frame 
decrees affirmatively, to enforcement of incidental negative 
covenants in order to bring about performance of affirmative 
covenants which cannot be coerced directly because of practical 
obstacles,’ and to enforcement of arduous alternative duties at 
home in the expectation of coercing affirmative action abroad.® 
In neither case is there the substance of a trust. This is not a 
matter of mere academic classification. Of the cases decided dur- 
ing the past year, two® clearly recognize that a constructive trust is 
imposed simply as a remedy — in those cases as a convenient form 
of specific performance. Other cases where it is used in the same 





2 Cole v. Fickett, 95 Me. 265, 49 Atl. 1066 (1901). 

3 Compare the doctrine of the “equitable ownership” of purchaser in a land con- 
tract; the Massachusetts doctrine as to when vendor is a “trustee” under the statute 
allowing real enforcement of decrees as to land held in trust, Felch v. Hooper, 119 Mass. 
52 (1875); the “trust” in Parker v. Garrison, 61 Ill. 250 (1871); and the constructive 
trust imposed on one who takes subject to a vendor’s duty of conveying. 

4 1 Perry, Trusts, § 164. 

5 Dic. XXIV, 9, 9, § 1; Nov. 115, c. 3, § 12, c. 4, § 6; Frencn Crvm Cope, art. 
727; GERMAN Civit Cope, §§ 2339-2344. 

6 Lane v. Newdigate, 10 Ves. 192 (1804); Hood v. North Eastern R. Co., L. R. 
8 Eq. 666 (1869). 

7 Lord Davey in Yorkshire Miners’ Ass’n 2. Howden, [1905] A. C. 256, 269. 

8 California Development Co. v. New Liverpool Salt Co., 172 Fed. 792 (1909). 

® Trout v. Ogilvie, 182 Pac. (Cal. App.) 333 (1919); Signaigo v. Signaigo, 205 S. W. 
(Mo.) 23 (1918). 
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way seem to think of it as something substantive,’® and in one this 
confusion discloses serious possibilities, leading the court to decide 
a question of the statute of limitations, in a suit by a donee in a 
parol gift who had partly performed, upon the principles applicable 
to an express trust." 

In Hausner v. Wickham ” a testator was about to devise land to 
his granddaughter, subject to a life estate in his son, her father. 
By reason of threats made by the son, and upon the son’s agreement 
to leave the land by will to his daughter, testator devised it to the 
son. It will be seen that the case is in substance the same as Cassey 
v. Fitton, and it was properly decided in the same way. But the 
court treats it as a case of specific performance of a contract and 
thus becomes involved in the theoretical difficulties which are en- 
countered in Cassey v. Fitton. If one bears in mind the purely 
remedial nature of constructive trust, the results which courts 
have reached in this sort of case are attained with much less diffi- 
culty. They should be compared with the cases where the heir 
murders the ancestor or the devisee murders the testator.“ In 
those cases courts have been willing, on the one hand, to read a 
judge-made exception into the statute of descents or statute of 
wills, or, on the other hand, to allow the murderer to retain the 
fruits of his crime because the latter was not enriched at the ex- 
pense of those next in succession and there were theoretical diffi- 
culties in raising a constructive trust as something substantive.” 
Likewise in such cases as Cassey v. Fitton courts have struggled 
vainly with a contract theory, being deterred by similar theoreti- 
cal difficulties in raising a constructive trust. But in truth, when 
put in this way, the choice is between the frying pan and the fire. 





10 Stewart v. Todd, 173 N. W. (Ia.) 619 (1919). 
1 Peixouto v. Peixouto, 181 Pac. (Cal. App.) 830 (1919). This case will be considered 
more fully in another connection. 

2 105 Misc. 735, 172 N. Y. Supp. 680 (1918). 

13 2 HARGRAVE, JURIDICAL ARGUMENTS, 296; 1 AMES, CASES IN Equity JurIs- 
DICTION, 145. 

M4 Kuhn v. Kuhn, 125 Ia. 449, tor N. W. 151 (1904); Holdom ». Ancient Order, 
159 Ill. 619, 43 N. E. 772 (1896); Wellner v. Eckstein, 105 Minn. 444, 117} N. W. 
830 (1908); Perry v. Strawbridge, 209 Mo. 621, 108 S. W. 60 (1908); Shellenberger v. 
Ransom, 41 Neb. 631, 59 N. W. 935 (1894); Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 
188 (1889); Deem 2. Milliken, 53 Ohio St. 668, 44 N. E. 434 (1895); Carpenter’s 
Estate, 170 Pa. 203, 32 Atl. 637 (1895). 

4% Kuhn v. Kuhn, supra; Wellner v. Eckstein, supra. 
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One who succeeds by operation of law or by devise, when in equity 
and good conscience he should be excluded, and hence another 
should take in his stead, may be made to give up what he ought 
not to be suffered to hold by the remedial device of a constructive 
trust. The task is to find a solid theory of why he should not be 
allowed to take, not one of finding an enrichment at some one’s 
expense who is to be beneficiary of a substantive trust. : 

A like remedial device, easily confounded with a substantive 
legal institution, is the imposition of an equitable lien. Recent 
cases generally perceive the true nature of this lien.” 


2. ENFORCEMENT 1v Reu 


Although legislatures are grinding out a huge grist annually, 
the power of courts of equity to give real effect to their decrees is 
still in doubt or undefined or over-narrow in too many jurisdictions.” 
During the past year two courts have had to pass upon the ques- 
tion,!* and in one case the matter was so doubtful that two out of 
five judges dissented.!® When we remember that an excellent model 
was set up in this country as far back as 1785,” it is significant 
of our toleration of archaic legal machinery that such questions 
should remain open anywhere in the second decade of the twentieth 
century. This matter deserves to be taken up by bar association 
committees. 


3. FOREIGN DECREES 


This mooted question is passed on in Matson v. Matson* and is 
_ considered in Professor Barbour’s paper on “The Extra-Territorial 
Effect of the Equitable Decree.” *» The Iowa court adopts and Pro- 
fessor Barbour urges the view taken in Malletiev. Scherer,” in which 
an Illinois decree awarding alimony out of Wisconsin lands was en- 
forced in Wisconsin, as against the contrary view taken in Bullock v. 





16 Fleming v. Fleming, 202 Mich. 615, 168 N. W. 457 (1918); Hodgson ». Martin, 
96 Ore. 105, 175 Pac. 671 (1918). 
17 See Huston, THE ENFORCEMENT OF DECREES IN Equity, Appendix of Statutes. 
18 Bush v. Aldrich, 96 S. E. (S. C.) 922 (1918);. Birch v. Covert, 99 S, E. (W. Va.) 
92 (1919). 
19 Bush v. Aldrich, supra. 
20 Laws OF MARYLAND, 1785, c. 72, § 14. 
1 173 N. W. (Ia.) 127 (1919). 2 17 Micu. L. REV. 527. 
% 164 Wis. 415, 160 N. W. 182 (1916). 
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Bullock,* Fall v. Faill,® and Fall v. Eastin.* The analogy of en- 
forcement of foreign judgments and of foreign money-decrees on 
which they chiefly rely does not seem to me in point. Under modern 
statutes allowing enforcement of money-decrees by execution they 
are on the same basis as money judgments. But it is to be noted 
that it is only money judgments that are enforced abroad, and 
that this ‘enforcement of the judgment” is a dogmatic fiction. In 
the Roman law the claim sued on underwent a novation in the 
“procedural contract” of litis contestatio.” In our law the debt 
sued on was merged in the judgment. Hence in legal theory the 
original claim no longer existed, and in order to allow it to be as- 
serted abroad it became necessary to invoke a “‘quasi-contractual”’ 
obligation to pay the judgment.”* But in equity the suit is to com- 
pel defendant to do his duty, and that duty is not necessarily 
merged in the decree, so that if the decree fails of effect, an action 
may still be brought upon plaintiff’s legal right, if he has one. 
Thus there was never any necessity for proceeding subsequently 
on a theory of enforcing the decree rather than the original claim. 
Moreover, in such cases as Bullock v. Bullock there is no need of 
suing on a right created by the decree. The right to alimony 
exists independently of and anterior to the decree. It may be 
asserted as such where the land lies,?® and a decree may be had 
there either awarding the land or money which can be made from 
the land. If conveyances have been executed with notice in fraud 
of that claim the ordinary equitable remedy against such con- 
veyances will meet the case.®® On the other hand, if we are to allow 





4 52 N. J. Eq. 561, 30 Atl. 676 (1894). 
25 75 Neb. 104, 106 N. W. 412, 113 N. W. 175 (1905). 

26 215 U.S. 1 (1909). 

27 KELLER, DER ROMISCHE CIVILPROCESS UND DIE ACTIONEN, 5 ed., § 60. 

28 “For just as a contract is made by stipulation . . . so there is a contract by 
judgment; therefore we must not look to the origin of the proceeding, but to the very 
obligation, as it were, of the judgment.” Ulpian in Dic. XV, 1, 3, § 11. Compare 
KEENER, Quasi CONTRACTS, 16-17. 

2° Cochran v. Cochran, 42 Neb. 612, 60 N. W. 942 (1894). 

30 Matson v. Matson, as the court points out, may be distinguished from Bullock ». 
Bullock, Fall v. Fall, and Fall v. Eastin in that in the Iowa case the husband was a 
party to and was served with process in the second suit, which thus becomes in sub- 
stance one to assert the claim to alimony existing by the laws of Iowa, as well as 
those of Washington, anterior to and proved by the foreign decree, and to set aside 
the conveyance in fraud thereof. There seems no good reason why these could not 
be joined in one proceeding. 
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a court of equity in New York to create duties to convey New 
Jersey land, to-d&y when a duty to convey land, specifically en- 
forceable in equity, in effect, and very generally in theory involves 
an equitable ownership capable of assertion against the whole 
world, unless and until cut off by conveyance to a purchaser for 
value without notice, the result is to allow one state through its 
courts to create real rights in larid in another state — and if it 
may do so by its courts, why not through its legislature? 


4. RESTRAINING ACTIONS IN OTHER JURISDICTIONS 


Others have called attention to a recent tendency to exercise 
more freely the jurisdiction to enjoin legal proceedings abroad.* 
Examples of this tendency may be seen in Weaver v. Alabama R. 
Co.” and Culp v. Butler,** while the older and, as it seems, better 
view is set forth in Wells Lumber Co. v. Menominee River Boom Co.*4 
Much of the difficulty in such cases arises from the ambiguity of 
the term ‘“‘jurisdiction” and from not distinguishing between the 
ules determining jurisdiction and the principles governing the 
exercise of jurisdiction. Three questions have to be asked: (1) Has 
the sovereign jurisdiction through any of his courts — that is, has 
he the power actually to coerce the person or act upon the res? 
(2) If he has, has his court of equity jurisdiction, — that is, is the 
plaintiff’s right equitable only, or if it is legal, is the legal remedy 
therefor adequate? (3) If equity has jurisdiction, should that 
jurisdiction be exercised in the present case? At one time there 
was a tendency, chiefly in American state courts, to confuse the 
second and the third and to turn the principles governing exercise 
of the chancellor’s jurisdiction into rules limiting that jurisdiction. 
Instead of inquiring whether the remedy at law was adequate 
under the particular facts and whether, if it was not, under the 
principles governing exercise of equity jurisdiction the case called 
for equitable relief, many courts sought to dispose of equity cases 
by referring them to certain abstract categories: Was the contract 
one calling for continuous performance, was it a building contract, 
was it a contract for the sale of a chose in action, was it a contract 





s 


31 33 Harv. L. REV. 92. 

% 76 So. (Ala.) 364 (1917). 

33 122 N. E. (Ind. App.) 684 (1919). 
4 168 N. W. (Mich.) ror1 (1918). 
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for personal service? This unfortunate tendency has spent itself. 
But a similar confusion of the second and thirf with the first is 
appearing. Undoubtedly a state may coerce its citizens not to sue 
abroad. It does not follow, however, that its courts of equity 
have jurisdiction to do so in every case, or that they ought to 
exercise such jurisdiction in every case where it exists. We have 
to ask: What are the legal rights of the plaintiff in equity, defendant 
abroad, and are the legal remedies which are open to him adequate 
to maintain those rights? We have then to ask, is the injustice and 
hardship upon the plaintiff such as to make it expedient for equity 
to act, in view of the delicate considerations involved in inter- 
ference with legal proceedings in other states? 

Three types of case may be distinguished in which courts have 
enjoined litigation in foreign jurisdictions. In one the foreign 
court had no jurisdiction, but the threatened foreign judgment 
would embarrass plaintiff in the assertion of his rights, the legal 
remedy of collateral attack on the judgment when set up against 
plaintiff involved danger of impairment of the evidence by which 
its invalidity could be made to appear, and to compel plaintiff to 
go to the foreign state to defend or attack the threatened judgment 
directly involved compelling him to litigate abroad with a wrong- 
doer whom he could reach at home.® In a second type concurrent 
litigation between the same parties over the same subject matter was 
in progress or was threatened. In some of the cases of this type 
there was simply a vexatious multiplicity of actions.** Here courts 
were cautious about interposing.*” In others, one court was not in 
as good a position to do complete justice as another.®* In still 
others, the defendant was seeking to obtain an inequitable advan- 
tage over other creditors by means of concurrent litigation abroad.*® 
In a third type there was an attempt of domestic creditors to reach 
exempt property of a domestic debtor by means of an action 





35 FE. g., Kempson v. Kempson, 58 N. J. Eq. 94, 43 Atl. 97 (1899). 

36 F. g., French v. Hay, 22 Wall. (U. S.) 250 (1874). 

87 “Tf this court has the power, it must be a very special case which will induce it 
to break over the rule of comity, and of policy, which forbids the granting of an injunc- 
tion to stay the proceedings in a suit, which has already been commenced, in a court 
of competent jurisdiction in a sister state.” Walworth, C., in Burgess v. Smith, 
2 Barb. Ch. (N. Y.) 276, 280 (1847). 

88 See what is said on this point in Harris v. Pullman, 84 Ill. 20 (1876). 

* Cole ». Cunningham, 133 U. S. 107 (1890); Sercomb »v. Catlin, 128 Ill. 556, 21 
N. E. 606 (1880). 
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outside of the state.*° To these some courts are adding a fourth: 
Cases where the foreign ccurt has jurisdiction, in which there is 
no concurrent litigation or vexatious multiplicity of actions, and in 
which there is no attempt to reach anything which the policy of 
the local legislation seeks to secure to the plaintiff, but in which a 
domestic creditor seeks to sue a domestic debtor, as he has full 
legal power to do, in another state, where the latter has property, 
because of more favorable procedure or more favorable views as 
to what is a defense in the latter jurisdiction. In these cases it 
cannot be said that plaintiff (in equity) has a legal right only to be 
sued at home, nor may he claim a legal interest in the procedure 
or substantive law of his domicile. Doctrines of Conflict of Laws 
may sometimes require the court in the other state to judge the 
cause by the laws of the jurisdiction where the parties are domiciled. 
But that is a matter for that court to consider and does not give 
to the latter jurisdiction any claim to exclusive cognizance of the 
cause nor to its citizens any legal claim to make their defense 
solely at their domicile. As between a plaintiff and a defendant, 
each seeking the tribunal more favorable to him, why should not 
equity leave the matter to the law? The only consideration which 
may be urged in such cases is the expense involved in litigating 
abroad what might well be litigated at home. This expense falls 
on both alike, and the Michigan court says aptly: 


“The only situation which would seem to justify a court of one state 
in stopping, by its writ of injunction, the prosecution of a case pending 
in a court of a sister state, would be where the equitable considerations 
are plain and compelling, and the aggrieved party, through poverty, is 
utterly unable to present his equities to the foreign court.” # 


Otherwise: 


“the only satisfactory doctrine, because the only doctrine compatible 
with the dignity of the courts of the country and the orderly administra- 
tion of justice everywhere, would be to hold the court in which the ob- 
jectionable suit was commenced, and that court only, entitled, at the 
instance of the aggrieved party to refuse to proceed further with the 
suit, where it appears the object of the plaintiff was to evade the law of 
the state of his residence, and, upon view of the facts and the laws of 





EF. g., Snook v. Snetzer, 25 Ohio St. 516 (1874). 
41 Wells Lumber Co. v. Menominee River Boom Co., 168 N. W. (Mich.) ror1, 1076 
{1918). 
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the state of the residence of the parties applicable thereto, the court 
is convinced the prosecution of the suit pending before it to judg- 
ment or decree would result in giving the plaintiff an unconscionable 
advantage.” ” 

II 


RECOVERY OF SPECIFIC CHATTELS 


In Rawll v. Baker-Vawter Co. an employee had deposited with 
the employer company two bonds of the employer as security for 
his performance of the terms of the employment. The bonds were 
of the par value of $1,000 each and were part of an issue of $250,000. 
They were “not listed upon any exchange or curb market.” It 
appeared that there had been some sales at par within three or four 
months, and at 80 within a year. There were some two hundred 
and fifty holders. It was held, two judges dissenting, that a suit 
in equity would not lie to recover the bonds in specie. The major- 
ity rely upon a series of decisions as to specific performance of 
contracts for the sale of securities.“ But it should be noted that in 
those cases the plaintiff was not an owner whose property was 
detained wrongfully by a bailee, but a purchaser who claimed a 
contract right to have the specific securities transferred to him. 
Is it adequate protection of the rights of an owner of specific 
securities to say to him, you can’t get the securities themselves from 
the wrongdoer who detains them, but through an action of trover 
you may obtain what a jury finds them to be worth, on the basis 
of some recent sales, and endeavor with the money to buy at that 
price, if you can, from some one of two hundred and fifty holders 
who may be willing to sell? One may feel also that the language, 
at least, of some New York cases as to contracts to sell securities 





® See supra, note 41. Compare Turner, L. J., in Pennell v. Roy, 3 DeG., M. & G. 126, 
139 (1853): “If we were to maintain this injunction we should, as it seems to me, be 
assuming a jurisdiction in this Court to prescribe the Courts in which parties should 
bring their suits, without there being anything to affect the consciences of the parties, 
upon the simple ground that the suits were such as, in the opinion of this Court, ought 
not to be maintained, and thus we should be bringing under the decision of’ this 
Court the question whether suits in other Courts could be maintained, — a question 
which it is for those Courts and not for this Court, to decide. To assume such a juris- 
diction would, I think, be to exercise a legislative and not merely a judicial power.”’ 

# 176 N. Y. Supp. (Misc.) 189 (1919). 

“ Butler v. Wright, 186 N. Y. 259, 78 N. E. 1002 (1906); Clements »v. Sherwood- 
Dunn, 108 App. Div. 327, 95° N. Y. Supp. 766 (1905), 187 N. Y. 521, 79 N. E. 1102 
(1907); Waddle v. Cabana, 220 N. Y. 18, 114 N. E. 1054 (1917). 
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is somewhat narrow.” It is interesting to note that in this case 
the.statute of limitations had run against the actions of trover and 
replevin, which were said to afford an adequate remedy at law, but 
not against a suit in equity, so that relief was only possible in equity. 
Could plaintiff claim to be legal owner and invoke the concurrent 
jurisdiction of equity to maintain that ownership by a more ade- 
quate remedy after the legal remedies of trover and replevin were 
barred? Or must the statute of limitations, in jurisdictions where 
it applies to suits in equity, have run also upon the concurrent 
equitable remedy, ii any? 


Il 


SPECIFIC PERFORMANCE 


1. INSOLVENCY OF VENDOR 


In four cases the courts had or took occasion to consider the 
effect of insolvency of the defendant. In two of them the contract 
did not entitle the plaintiff to call for a specific res, one being a 
contract for the delivery of so much corn generally,® the other a 
like general contract for the delivery of so much machine-mined 
coal.4? In the former the court said rightly that insolvency was 


no basis for relief. In the latter the court refused relief in the 
absence of showing of insolvency. In two other cases,‘* in which 
plaintiff was asserting a claim to a specific res, the court said that 
the remedy of damages against an insolvent would not be adequate. 
But in both it was equally inadequate as against a solvent defend- 
ant. Here again the source of disagreement is in not distinguishing 
between a ground of jurisdiction and an important circumstance 
in determining the exercise of jurisdiction. If plaintiff has no 
right to exact a specific thing, the insolvency of the defendant can 
not give him greater rights than his contract gives him. But if he © 
has a right to a specific thing, the chancellor may still think, if 
money damages will enable him to get not the exact thing but 
something substantially as good, that the extraordinary interposi- 





45 In Waddle v. Cabana, supra, the court points out that the two prior cases turn 
largely on practice and indicates a more liberal view. 

46 Union Co-operative Co. v. Adolfson, 171 N. W. (Neb.) 902 (1919). 

47 Consolidated Fuel Co. v. St. Louis R. Co. (C. C. A.), 250 Fed. 395 (1918). 

48 Crawford v. Williams, 99 S. E. (Ga.) 378 (1919); Doty v. Doty, 171 N. Y. Supp. 
(Misc.) 852 (1918). 
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tion of equity is not worth while, and yet, when because of im- 
possibility of collecting a judgment at law that substitute is not 
available, may hold that transfer of the specific thing should be en- 
forced. If the contract is unilateral and defendant has the con- 
sideration, as it were, in his pocket, insolvency of the defendant, 
in the sense that he is proof against execution, may be a strong 
ground for exercising jurisdiction where ordinarily it would not be 


exercised. 
2. INSTALLMENT CONTRACTS 


Dells Paper Co. v. Willow Lumber Co.** is a good case of this type. 
The contract was for the sale of logs and pulp wood to a paper mill 
for a period of twenty-six years and had been performed for seven 
years. Specific performance was granted. In Davison Chemical Co. 
v. Baugh Chemical Co.®° the contract called for delivery of sulphuric 
acid in stated yearly quantities for a period of five years. Specific 
performance was denied, but the case turns on questions of inter- 
pretation and impossibility of performance. The former, and a 
like decision in New York some years ago, should be compared 
with the refusal of the Privy Council to follow Buxton v. Lister ™ 
in an unusually strong case, complicated, however, by questions of 
continuous performance and practical obstacles in the way of 
specific enforcement. In this matter the American courts have 
taken a less mechanical and more enlightened view, looking to 
the circumstances of each particular case to see whether the legal 
remedy is or is not substantially adequate and not trying to lay 
down a hard and fast rule that all installment contracts are or are 
not specifically enforceable simply because they call for performance 
in the future. 


3. CONTRACTS FOR THE SALE OF STOCK 


Three of these cases are clear enough. In Nason v. Barrett own- 
ership of the stock would carry with it control of a coal company. 





# 173 N. W. (Wis.) 317 (1919). 

60 133 Md. 203, 104 Atl. 404 (1918). 

51 St. Regis Paper Co. v. Santa Clara Lumber Co., 173 N. Y. 149, 65 N. E. 967 
(1903). 

@ 3 Atk. 383 (1746). 

8 Dominion Coal Co. v. Dominion Iron & Steel Co., [1909] A. C. 293, 311, —— 
s. C. 43 N.S. 77, 145 (1908). 

54 140 Minn. 366, 168 N. W. 581 (1918). 
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The purchaser could say I have a right to get a controlling interest 
in this company, not in what someone else may think a venture 
just as good, and the law gives me no way to get it. In Cape- 
Girardeau-Jackson R. Co. v. Light and Development Co. the con- 
tract was for sale of the stock and bonds of a railroad company as a 
whole and amounted to sale of the railroad. In Amsler v. Cavitt ® 
the number of shares was limited, the stock was not on the market, 
and purchaser had an interest in the corporation. Toles v. Duplex 
Power Co.*" is more doubtful. The contract was for sale of one 
thousand shares in a manufacturing company of somewhat specula- 
tive prospects. Plaintiff alleged that at the time the bill was filed 
the stock was worth double its par value. The contract called for 
sale at par. No question was made as to fairness, but the court 
held the remedy at law adequate, saying: 


“He was not attracted to the stock by any desire to become its owner 
for sentimental reasons. It was with him purely a commercial trans- 
action to which he was moved in a business way by inside information. 
which made the stock attractive as a speculation. We see no reason why 
the measure of damages for this alleged breach of contract is not as 
readily ascertainable in an action at law as in chancery.’’ 


It is submitted that this does not meet the case. - No doubt a 
court of law could assess damages here; but would it not in sub- 
stance deprive plaintiff of the benefit of his contract? The theory 
on which damages are taken to be an adequate remedy is that the 
plaintiff may take the money and purchase other stock of the same 
sort or another speculation just as good. But here he could not 
get this stock on the general market and if the shares had doubled 
in value since the contract, he might well believe they would go 
higher still and might properly insist on the bargain he made. The 
ultimate outcome of the speculation was so conjectural that the 
legal remedy would not insure him a substitute substantially as 
good. The remarks of Jessel, M. R., in Fothergill v. Rowland * have 
done harm in these cases, as in cases of installment contracts, by 
confusing the question whether a jury is in a position to assess 
damages at all with the different question whether, however 





55 g10 S. W. (Mo.) 361 (1910). 

56 210 S. W. (Tex. Civ. App.) 766 (1919). 

57 202 Mich. 224, 168 N. W. 495, 497, 498 (1918). 
8 L. R. 17 Eq. 132, 140 (1873), 
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‘accurate the legal measure of damage, money damages will secure 
to the plaintiff what he is legally entitled to or the substantial 


equivalent thereof. 
4. ConTRACTS TO LEND’ MONEY 


Norwood v. Crowder *® involved a contract to lend plaintiff 
one thousand dollars upon the security of plaintiff’s share in a 
plantation. The cause turned on the ability of plaintiff to convey 
a good title, and as defendant made no other objection, a decree for 
plaintiff was affirmed on the ground that his title was made out. 
But the court, following the general doctrine, says that such a 
contract is not specifically enforceable. We may grant that or- 
dinarily the remedy at law would be adequate. A loan could be 
had elsewhere and the measure of damage would be the increased 
rate at which plaintiff had to borrow and the loss caused by any 
delay. But if the borrower has a contract to lend without security 
or on inadequate or unusual security, or if money is not readily 
obtainable for the sort of loan to which the contract entitled him, 
the legal remedy is not adequate. In such a case as Norwood v. 
Crowder, where one may suspect there was some such situation, 
the real question is as to mutuality of performance. If the lender 
is required to advance the money, can the court assure him that he 
will get back his money years hence when it is due? Where this 
difficulty is out of the way under the peculiar circumstances of the 
case, or the contract amounts in substance to a purchase of an 
issue of securities. the courts do not tell us that the legal remedy is 


adequate. 
5. CONSTRUCTION CONTRACTS 


Strauss v. Estates of Long Beach®™ was a suit for specific per- 
formance of a contract to build a sewer. The circumstances were 
such that money damages would not enable the plaintiff to get the 
sewer to which he was entitled because of defendant’s control of 
the locus. Hence the case is clear. But it is of interest to note 
that defendant relied on Beck v. Allison,” while the court answered 
with Jones v. Parker.™ That characteristically sensible and 


5° 99 S. E. (N. C.) 345 (1919). 
% E. g., Caplin v. Penn Life Ins. Co., 82 App. Div. 269, 169 N. Y. Supp. 756 (1918). 
1 176 N. Y. Supp. (App. Div.) 447 (1919). 

@ 56 N. Y. 366 (1874). 

& 163 Mass. 564, 40 N. E. 1044 (1895). 
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liberal decision is not the least of the many contributions of Mr. 
Justice Holmes to our law. A question similar to that in Jones v. 
Parker was involved in New York R. Co. v. Stoneman,“ where a 
tenant sued for specific performance of the landlord’s covenant 
that “‘the demised premises shall be heated by the lessors to a 
proper warmth for office purposes.” A ruling that the bill could 


not be maintained was reversed. 


6. CERTAINTY 


One of the stock objections in construction contracts is want 
of sufficient certainty. As this objection was exceptionally well 
handled in Jones v. Parker, supra, it is convenient to bring together 
at this point all the cases treating of “certainty” in connection 
with specific performance. Penney v. Norton ® involved a contract 
for the sale of land. No time was fixed for payment. But, as the 
law would construe the contract to require payment within a 
reasonable time, it would seem that no difficulty as to certainty 
was encountered. Yet the objection was made and the court met 
it by saying that tender of the conveyance had made the time of 
payment certain. In Wilson v. Beaty® a contract for the sale of 
land fixed the purchase price and the date at which it should all 
become due, but provided for notes for deferred payments, to be 
paid in five years, without fixing the number or time of execution 
of the notes. On objection for want of certainty, the court held 
properly that these provisions were only an option as to the mode 
of payment for the benefit of the purchaser, and when not availed of 
did not prevent specific performance. Feenaughty v. Beall®™ was 
a suit to enjoin breach of a covenant not to engage in competing 
business. The covenant read: ‘We further agree that we will not 
enter directly or indirectly into any organization or individual 
connection in the same line of business in or about the city of Port- 
land or this territory whereby the interests of Beall & Co. will be 
in any measure interfered with.” This was held too uncertain for 
specific enforcement because of the indefiniteness of the word 
“territory,” and because of the uncertainty “from the language of 





6 123 N. E. (Mass.) 679 (19109). 

85 81 So. (Ala.) 666 (1919). 

% 211 S. W. (Tex. Civ. App.) 524 (1919). 

87 or Ore. 654, 178 Pac. 600 (1919). Compare Standard Fashion Co. ». Magrane 
Houston Co. (C. C. A.), 251 Fed. 559 (1918). 
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the writing what the parties considered at the time to be an inter- 
ference with the interests of Beall & Co.” 

It is worth while to notice how “‘certainty” came to play so 
large a part in the law of specific performance. When the chan- 
cellor was struggling to establish his jurisdiction with jealous 
courts of law eying him narrowly, the dignity of the court had to 
be maintained and it was jeopardized by any order which the 
chancellor could not be sure of enforcing. Hence he was chary of 
decrees for affirmative performance of anything beyond a single 
act, and when he did decree performance of anything involving 
details, he felt that execution of the details must be supervised. 
Thus the notion arose that if a court of equity ordered a thing 
done it was bound to stand over every item and see it done accord- 
ing to the decree. This idea had two consequences. On the one 
hand it led. to a prejudice against enforcement of construction con- 
tracts and contracts for continuous performance, since they called 
for continued supervision, and since the ‘‘court cannot by its or- 
dinary means and instrumentalities carry out the decree” where 
such continued supervision is required.® -It led also to a prejudice 
against affirmative decrees in any case where more than a single 
simple act was sought and a preference for negative decrees wher- 
ever possible. Though this has died out in England,® it is still 
strong with us. On the other hand, since the court ought not to 
make a contract for the parties but only to enforce it as they made 
it, it led to a doctrine that every detail of performance ought to be 
fixed by the agreement so that the court could supervise and exact 
each detail without departing from or adding to the. agreement. 
Accordingly the older cases were too squeamish about absolute 
certainty in all details. Jones v. Parker took a step forward in 
holding that where there was a contract at law, if there was an 
objective standard, capable of determination and application by 
experts, there might be specific performance. The court could 
very well leave the details to the choice of the defendant where 
the contract did. But the old notion, intrenched in textbooks and 
encyclopedias, dies hard. 

In Feenaughty v. Beall, construing the contract so as to give it 
effect and validity if we may reasonably do so consistently with 





88 4 PomEROY, Equity JURISDICTION, 3 ed., § 1402. 
69 Jackson v. Normanby Brick Co., [1899] 1 Ch. 438. 
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its terms, may we not fairly interpret “territory” to mean the 
region tributary to Portland in the usual course of such a business 
(something which business men can usually fix pretty definitely) 
and interpret the other clause to mean that defendants shall do 
nothing which amounts to business competition with covenantees’ 
business? If the courts “ought not to be wiser than the parties” 
and make their contracts over for them, they ought not to conjure 
up objections that blind them to what the parties have agreed to 
and thus defeat fair business transactions. 


4. CONTRACTS FOR CONTINUOUS PERFORMANCE 


Reference has been made to the prejudice for historical reasons . 
against affirmative decrees in cases calling for more than a single 
simple act. This is illustrated by Mobile Electric Co. v. City of 
Mobile.” The contract required the defendant to furnish electric 
light and current for ten years. It was objected that this called 
for continuous performance. The court said: 


“While the bill is in the nature of a bill for specific performance of 
a contract, it does not call for the continuous performance of same by all 
the parties thereto rutining through a series of years; it seeks by the 
negative means of injunction the enforcement of a public duty by pre- 
venting the respondents from shutting off the lights of the citizeris who 
comply with the terms of an existing contract placing upon the respondent 
the discharge of a public duty.” 


All this is quite in line with the orthodox way of treating such 
cases.” But the English courts are now decreeing specific per- 
formance affirmatively under these circumstances,” and it must 
be admitted that the supposed practical difficulties sought to be 
avoided by use of the negative form are more theoretical than real 
and grow chiefly out of ex post facto attempts to put a reason be- 
hind a historical prejudice. It is significant that one American 
court during the past year has avowedly followed the English 
practice.” 





7 79 So. (Ala.) 39 (1918). 

1 Hood v. North Eastern R. Co., L. R. 8 Eq. 666 (1869); Keith v. National Tel. Co., 
[1894] 2 Ch. 147; Prospect Park R. Co. ». Coney Island R. Co., 144 N. Y. 152, 39 
N. E. 17 (1894). 

” Fortescue v. Lostwithiel R. Co., [1894] 3 Ch. 621, 640-641. 

7% Brown v. Western R. Co., 99 S. E. (W. Va.) 457 (1919). 
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Two other cases involve interesting points as to the form of the 
decree. In Village of Larchmont v. Larchmont Park™ a suit to 
enforce a contract to maintain a sewage system, the decree pro- 
vides for plaintiff’s doing the work and for charging defendant’s 
land with a lien for the expense. Apparently because it looked too 
much like real execution and because of jealousy of equity on the 
part of courts of law, which required the chancellor to proceed 
cautiously in the direction of enforcement in rem, our precedents 
thus far have been against this eminently common-sense mode of 
enforcing construction contracts and contracts for continuous per- 
formance.” But it exists in other parts of the world and has been 
urged by English writers.” Also it seems to be authorized by the 
new Federal Equity Rules.” That it found its way into a decree in 
the jurisdiction of Beck v. Allison may illustrate how the exigencies 
of judicial administration of justice will sooner or later require 
resort to modern machinery despite all technical and historical 
objections. In City of LaFollette v. LaFollette Water Co.,” in 
granting specific performance of a contract to furnish water and 
light to a municipality Judge Sanford said: 






















“Tt should further, in my judgment, be an equitable provision of the 
decree for specific performance that the plaintiff consent that this cause 
shall be retained on the docket to the end that if at any time the plain- 
tiff shall fail to perform its part of the contract or advancement in science 
shall disclose new methods of improving the water, which can be installed 
at a reasonable expense and which can reasonably be required of the 
plaintiff in a water works system of the character in question, considering 
all the surrounding circumstances, or the water should become from any 
cause dangerous to the health of the inhabitants, the defendant shall 
have leave to apply to the court in supplemental proceedings for such ~ 
relief as it may be entitled to receive in the premises as a condition of 
keeping the decree for specific performance in full force and effect.” 













This use of a conditional decree is an admirable example of a court « 
of equity at its best. 












™% 185 App. Div. 330, 173 N. Y. Supp. 32 (1918). Commented on in 32 Harv. L. 
REV. 730. 
% Rayner v. Stone, 2 Eden, 128 (1762); Beck v. Allison, 56 N. Y. 366 (1874). 
76 Clark v. Glasgow Co., 1 MacQueen, 668 (1854); Fry, SPECIFIC PERFORMANCE, 
§ 109; Amos, “Specific Performance in French Law,” 17 L. Quart. REV. 372, 377. 
™ Fed. Equity Rules, rule 9. 
% (C. C. A.) 252 Fed. 762, 774 (1918). Commented on in 32 Harv. L. REV. 439. 
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Public interest is often a controlling circumstance in these cases 
of contracts for continuous performance. This is illustrated by 
several decisions in 1918-19."* But a salutary warning as to the 
limitations of this doctrine is to be found in Driver v. Smith.®° 


8. CONTRACTS FOR PERSONAL SERVICE: NEGATIVE COVENANTS 


In Whitman v. Whitman * an aged father agreed with his son 
that the latter should take over certain mortgaged premises and 
the business which the father conducted thereon and, on payment 
by the son of the mortgage out of the profits of the business, the 
father was to convey the property to him. The son was then to 
give the father.a lease for life and the two were to receive their 
living from the business. The land having been conveyed, the 
father sued to require the son to provide for his living. The court 
held that a reconveyance could not be decreed, but that the amount 
required to support and maintain the plaintiff should be paid to 
him annually and should be a lien upon the land. While this is 
not a contract for personal service it comes very near one, and a 
captious court might have made itself much trouble with “practical 
obstacles” to relief. The main point was to prevent unjust en- 
richment of the son at the father’s expense and to secure to the 
father his contract right to his living out of the property conveyed. 
There is, it is true, danger of making over the contract when a 
court makes use of a remedial device of this sort.** In such a decree 
as that in City of LaFollette v. LaFollette Water Co.,** where Judge 
Sanford made the plaintiff accept certain modifications of the con- 
tract as a condition of specific performance, we are on surer ground. 
If the plaintiff will not consent, he may have his remedy at law on 
the contract as made. If he desires equitable relief, he may be 
required to do equity by accepting reasonable modifications 





79 Mobile Electric Co. v. City of Mobile, supra; Village of Larchmont v. Larchmont 
Park, 185 App. Div. 330, 173 N. Y. Supp. 32 (1918); Brown »v. Western R. Co., 
supra; Oconto Electric Co. v. City, 168 Wis. 91, 169 N. W. 293 (1918); Armour 2. 
Texas R. Co. (C. C. A.), 258 Fed. 185 (1919). 

8 89 N. J. Eq. 339, 104 Atl. 717 (1918). 

81 174 N. W. (Mich.) 153 (19109). 

8 Compare Title Ins. Co. v. California Development Co., 171 Cal. 173, 152 Pac. 
542 (1915), where as part of the mortgaged land was in Mexico but the mortgagor was 
a California corporation, the court ordered the land in California and the stock of the 
California corporation which would control the property in Mexico to be sold. 

8 252 Fed. 762 (1918). 
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in view of supervening events which would make performance 
according to the unmodified terms a hardship.“ ‘These cases are 
significant of a return to the classical conception of the chancellor’s 
powers and the manner of their exercise, and are in welcome con 
trast to the inflexible mechanical methods of a generation ago, 
which then seemed to import a decadence of equity. Yet there 
was some basis for the fear of arbitrary action on the part of the 
chancellor which led cautious courts to these mechanical methods, 
and we must be on our guard against a recrudescence of the seven- 
teenth- and eighteenth-century tendency to make contracts over 
for the parties.® It may be noteworthy in this connection that 
three courts during the past year found it necessary to lay down 
emphatically that they had no power or inclination to do more 
than enforce the contract as the parties made it.® 

Tribune Ass’n v. Simonds *" has already been commented on in 
this Review. It applies the doctrine of Lumley v. Wagner ®* to 
the case of an editorial writer of unique character, not only by 
reason of his abilities but because of special knowledge, who had 
been given special value also through plaintiff’s spending some 
thirty-five thousand dollars in exploiting him. Here the hardship 
upon plaintiff, if left to a remedy at law, was so great as to justify 
the court in wrestling mightily with mere practical obstacles to 
relief. In Driver v. Smith ® the same court had before it the case. 
of three employees of a manufacturing company who had cove- 
nanted to serve for two years and not “to be connected or con- 
cerned in any other business or with any other person whatsoever 
during the said two years of service.”” Here the negative had no 
separate significance, and the affirmative was not merely one 
affording obstacles to enforcement but one that ought not to be 
enforced specifically. Following Sternberg v. O’Brien ® an injunc- 





8¢ Compare Curran v. Holyoke Water Power Co., 116 Mass. go (1874). 
85 FE. g., Lord Thurlow’s decree criticized in Drewe v: Hanson, 6 Ves. Jr. 675, 678 
(1802); Lord Thurlow’s view that time could not be made of the essence even by 
express stipulation, Williams v. Thompson (1782), NEWLAND, CONTRACTS, 2 ed., 238. 

86 Stoddard v. Stoddard, 124 N. E. gt (1919); Fairey v. Strange, 98 S. E. (S. C.) 
135 (1919); Hermann v. Goddard, 82 W. Va. 520, 96 S. E. 792 (1918). 

87 104 Atl. (N.'J. Eq.) 386 (1918), commented on in 32 Harv. L. REv. 176, 17 
Mica. L. REv. 97. 

8  DeG., M. & G. 604 (1852). 

89 89 N. J. Eq. 339, 104 Atl. 717 (1918). 
#48 N. J. Eq. 370, 22 Atl. 348 (1891). 
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tion was denied. Standard Fashion Co. v. Magrane Houston Co.™ 
was a bill to enjoin breach of a covenant “‘not to sell or permit to 
be sold” on its premises other patterns than the plaintiff’s. The 
court does not seem to have been satisfied by the evidence that the 
negative covenant had any separate significance, nor that any 
great hardship on the plaintiff would result from leaving it to an 
action at law. On the other hand, the practical difficulties involved 
seem more theoretical than real, and the case does not appear very 
different in principle from Butterick Co. v. Fisher, which the court 
observes it is not bound to follow. The covenant was held too un- 
certain to be enforced and a question of its validity under the 
Clayton Act was also involved. Under such circumstances it is to 
be regretted that the court felt called on to throw doubt upon the 
power of equity to coerce affirmative action by means of enforce- 
ment of negative covenants and to quote the dictum of Mr. Justice 
Holmes in Javierre v. Central Altagracia * in this connection. | 

Much of the difficulty in such cases grows out of confusing situa- 
tions where a court ought not to enforce a covenant directly or 
indirectly and those where there is no reason why it should not be 
enforced if it may be, but there are practical considerations in the 
way of direct enforcement. Where the covenant calls for “service 
of a confining nature and under the direction of the employer as 
to details,’ * there is more than a practical obstacle. The court 
ought not to exact performance even if it could. In other cases the 
interference with privacy or personal liberty may make direct en- 
forcement impossible. In others it may be impossible to coerce 
directly a course of affirmative actign involving individual taste 
or skill or judgment. In such cases there may be no policy of 
the law against enforcing the service, so that if the court, without 
making over the contract, can make use of a negative of separate 
significance to enforce the contract ‘in the only manner in which 
it could be enforced,’’ ® there may be every reason for doing so. 





® (C. C. A.) 251 Fed. 559 (1918). 

*% 203 Mass. 122, 89 N. E. 189 (19009). 

% 217 U.S. 502, 508 (1910). 

* Clyatt v. United States, 197 U. S. 207, 215 (1905). 

%° Yorkshire Miners’ Ass’n v. Howden, [1905] A. C. 256, 269. See also Cincinnati 
v. Marsans, 216 Fed. 269 (1914); Metropolitan Exhibition Co. v. Ewing, 42 Fed. 198 
(1890) ; Great Northern R. Co. v. Telephone Co., 27 N. D. 256, 265, 145 N. W. 1062 
(1914). 














440 HARVARD LAW REVIEW 


Where breach of the negative involves a damage by itself apart 
from or over and above breach of the affirmative, it can be no 
objection to enforcement of that negative that it may tend to 
enforce an affirmative that ought to be performed. Mutuality of 
performance is a doctrine of equity for the protection of defendants 
by insuring to them when performance is exacted of them that they 
get the counter performance due them. If they obstinately refuse 
to avail themselves of the opportunity to have all that the contract 
calls for, by remaining idle when enjoined from breaking the nega- 
tive covenant, they ought not to be heard to complain. Great 
hardship upon plaintiff, as, for example, in Tribune Ass’n v. 
Simonds, supra, may properly move the court to attach little 
weight to the possibility that the defendant, by doing nothing, 
may perform part of the contract with no equivalent. 

Eastman Kodak Co. v. Warren ® involved a covenant not to 
enter the service of a competitor within two years after termination 
of the employment. The covenant was not at all necessary for 
protection of the covenantee, and employees to do the kind of work 
in question were readily procurable. In substance the case is like 
Sternberg v. O’Brien,*” and was so decided. Roper v. Pryor ® is 
more doubtful. It does not appear that plaintiff had any interest 
in enforcement of the negative beyond holding defendant to his 
promise. In Clark Paper Co. v. Stenacher,*® on the other hand, if 
defendant was permitted to break his covenant and enter the 
service of a competitor, his knowledge of plaintiff’s customers and 
trade methods, and the confidential information he had acquired, 
involved serious possibilities, of injury. Hence the case is like 
Salomon v. Hertz, and was so decided. Rowe v. Toon’ was a 
suit to enjoin breach of a covenant not to compete with a business 
which defendant had sold to plaintiff. It differs in this respect 
from Roper v. Pryor, supra, where defendant had been plaintifi’s 
clerk, and the injunction was rightly granted. 

In White Marble Lime Co. v. Consolidated Lumber Co.\° a lumber 





% 178 N. Y. Supp. (Misc.) 14 (1919). 
7 48 N. J. Eq. 370, 22 Atl. 348 (1891). 
88 102 Neb. 709, 169 N. W. 257 (1918). 
177 N. Y. Supp. (Misc.) 614 (1919). 
10 40 N. J. Eq. 400, 2 Atl. 379 (1885). 
10 169 N. W. (Ia.) 38 (1918). 

102 172 N. W. (Mich.) 603 (1919). 
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company agreed to sell wood slabs to a lime company “‘so far as the 
production of their mill may enable them to do so.” Afterwards, 
finding a higher price could be obtained elsewhere, they contracted 
to sell the slabs produced at their mill to a chemical company. The 
case differs from Donnell v. Bennett'® in that the chemical com- 
pany and the lime company were not competitors. Hence the 
implied negative had no separate significance. Because of the 
limited supply, uncertainty of the market, and necessity of such 
fuel to plaintiff’s business, the decree enjoined sale to the chemical 
company, expecting thus to enforce specific performance without 
requiring the supervision of the court. 


(To be continued) 


Roscoe Pound. 
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THE EsprionaGE ACT AND THE Limits oF LEGAL TOLERATION.*— The 
sharp discussion which has been aroused by the numerous convictions 
under the Espionage Act of 1917 ' is much clarified by such a preliminary 
statement of the precise issues involved as that of Hand, J., in the case 
of Masses Pub. Co. v. Patten? False statement of fact apart, the statute 
speaks only of crimes and “attempts.” Expressions of opinion and ex- 
hortations to be punishable must therefore contain the ingredients of an 
attempt, namely: 1. A specific intent to commit the substantive crime; 
2. A certain proximity to success. No doubtful question of constitu- 
tional law is involved.4 The controversy becomes one as to definitions 
of criminal attempts, and reduces itself primarily to criticism of charges 
to the jury in the district courts. 

Since a trial judge must act unaided in the first instance, it is impracti- 





@ An article taking the other view will appear in the February number. — Ed. 


1 Act of June 15, 1917, c. 30, Title I, § 3; 40 U. S. Stat. at L., 210. 

2 244 Fed. 535 (S. D. N. Y., 1917). He says “It must be remembered at the outset 
. . . that no question arises concerning the war power of Congress. It may be that 
the fundamental personal rights of the individual must stand in abeyance, even in- 
cluding freedom of the press . . . though that is not the question. Here is pre- 
sented solely the question of how far Congress . . . has up to the present seen fit to 
exercise a power which may extend to measures not yet even considered but necessary 
to the existence of the state as such.” 

3 The term “attempt” is used to include attempts by words alone, i. ¢., “‘incite- 
ments. 

‘ It is believed to be unquestioned that punishment for incitement is not prohibited 
by the First Amendment. See infra, note 16. 
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cable for the upper court subsequently to demand adherence to a single 
rigid formula or set of words. It is submitted that there is nothing damn- 
ing per se in the use of such expressions as “inferred” or “presumed” 
intent. All facts must be inferred from the evidence presented. Such a 
“presumption ”’ is legitimate, provided the jury understand that it is not 
conclusive,’ and is one of fact not law.® Nor is there anything inherently 
vicious in the use of ‘natural tendency and reasonably probable effect” 
in defining the degree of proximity to success necessary to constitute an 
attempt.’ The charge in the Debs case made use of similar expressions.® 
It was affirmed by a united court, and Justice Holmes in delivering the 
opinion specifically approved of the charge.° 

When we turn to convictions under the Espionage Act as amended 
May 16, 1918,!° new issues are involved: first, of interpretation; second, 
of constitutionality. Obviously Congress intended to increase the field 
- of criminal utterances. How has it done so? 1. By adding new substan- 
tive offenses. 2. By making the willful expression of certain disloyal 
utterances criminal per se; and thereby apparently abandoning in such 
cases the requirement of proximity to success, and possibly also of 
specific intent which are necessary to constitute an attempt. In the 
main, district courts appear to have insisted upon the necessity of these 
elements since the amendment as before. But this as a matter of 
statutory construction seems unwarranted. And at least one notable 
exception exists. In United States v. Curran, Learned Hand, J., recog- 
nizes the change made in this respect." Nor, it is worth observing, did 
he seem to doubt the constitutionality of this change, which it was open 
to him to question. As yet the decisions are not numerous; but there 
have been a certain number in lower federal courts,” and a case has at 
last come up for review by the Supreme Court.” 

In that case the defendants were convicted for printing and distribut- 
ing in New York City two leaflets, in violation of the Espionage Act, as 
amended May 16, 1918. The leaflets, after denouncing the government, 
appealed to Russian workers in America to cease to render assistance in 
the war, and to rise and prevent the intervention of America against the 
revolutionary government in Russia. Workers in munition factories were 
urged to cease the production of “bullets to murder their dearest”; and 


5 See Wolverton, J., in United States ». Floyd Ramp, INTERP. or War Stat. BULL. 
No. 66 (D. C. Ore., 1917). 

6 See Bean, J., in United States v. Equi, InTerP. oF War Stat. Butt. No. 172 
(D. C. Ore., 1918). 

7 It is a question of degree, to be determined in each case upon the special facts 
of that case. See J. H. Beale, Jr., “Criminal Attempts,” 16 Harv. L. REv. 491, sor. 

ee States v. Debs, INTERP. oF War Stat. Butt. No. 155 (D. C. N. D. Ohio, 
1918). 

® Debs v. United States, 249 U. S. 211, 39 Sup. Ct. Rep. 252 (1919). 

10 Act of May 16, 1918; U. S. Comp. Star., 1918, § 10212 ¢. 

1 INTERP. OF WAR STAT. BULL. No. 140 (Dist. Ct. S. D. N. Y., 1918). “Mr. Corton: 
Is not intent necessary in both these? The Court: On the 3d count the intent to 
persuade is necessary. The utterance of the words themselves is sufficient in the other 
two, they being if uttered unloyal words.” Idem, at p. 6. 

2 The following is a list of reported cases on indictments under the amended Act: 
INTERP. OF WAR STAT. BULL. NOS. 131, 140, 143, 149, 155, 157, 168, 169, 172, 183, 185, 
189, I9gI, 202. 

3 Abrams v. United States, U.S. Sup. Ct., October Term, 1919, No. 316 (Novem- 
ber 10, 1919). 
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a general strike was advocated as the necessary “reply to the barbarous 
intervention” in Russia. The fourth count of the indictment charged, in 
the language of the Act, a conspiracy to advocate curtailment of pro- 
duction of munitions.4 The defendants claimed that the evidence was 
insufficient to support the verdict. The Supreme Court affirmed the 
conviction, Holmes and Brandeis, JJ., dissenting.’ 

The case restricts the issue to a narrow field. The facts render unnec- 
essary an inquiry into the requirements of the statute as to the proximity- 
to-success element.!® And the offense charged, though not an “‘attempt,” 
was nevertheless under a clause of the statute which required a specific 
“intent . . . to cripple or hinder the United States in the prosecution 
of the war.”’ The question of constitutionality seems therefore essen- 
tially the same as in cases of conviction under the original Act.!” More- 
over there appear to have been no exceptions urged to the charge by the 
court below. The question of law before the Supreme Court was whether 
there had been sufficient evidence to sustain the verdict, the only doubt 
being as to the evidence of the necessary intent. 

It is urged in the dissenting opinion that manifestly the sole object 
of the leaflets was to stop American interference in Russia: that any 
hindrance of the United States in the conduct of the war was an indirect 
effect of their publication; one not desired for its own sake, not the 
“proximate motive”’ of the act; and that therefore the necessary intent 
to hinder was lacking. 

It is true that a wanton and conscious disregard of the probability of 
hindering would not satisfy the specific intent to hinder, required by the 
statute. But surely the conscious disregard of the certainty of hindering 
does so.'® In other words, “when words are used exactly,” 1° a man in- 
tends not only those consequences of his act which he desires for their 
own sake, but also those which he is conscious must inevitably result from 
his act, if the desired consequence is to be achieved. The first physical 





14 The portion of the statute involved reads in part: ‘“‘Whoever, when the United 
States is at war, shall willfully . . . advocate any curtailment of production in this 
country of any thing or things. . . necessary . . . to the prosecution of the war .. . 
with intent by such curtailment to cripple or hinder the United States in the prosecu- 
tion of the war, . . . shall be punished,” etc. U.S. Comp. Start., 1918, § 10212 ¢. 

16 See RECENT CASES, p. 474. 

16 It is admitted in the dissenting opinion that the distribution of the leaflets broad- 
cast in New York would have constituted a sufficiently dangerous proximity to success 
to satisfy the requirements of an attempt. 

17 The constitutionality of the Act of 1917 has been repeatedly affirmed. Schenck 
v. United States, 249 U. S. 47, 39 Sup. Ct. Rep. 247 (1919); Frohwerk v. United States, 
249 U.S. 204, 39 Sup. Ct. Rep. 249 (1919); Debs v. United States, 249 U. S. 211, 39 
renee ~~ 252 (1919); Sugarman v. United States, 249 U. S. 182, 39 Sup. Ct. Rep. 
191 (1919). : 

18 To illustrate: William Tell, instead of removing the apple from his son’s head, un- 
fortunately kills the youth. Strictly the killing is not intentional. There was a con- 
scious disregard of dangerous possibilities, only. 2. Suppose that the target assigned 
him had been his son’s heart, not the apple. He attains the target, and the son dies. 
Clearly the killing is intentional. Considerations of motive are of course immaterial. 
3. The target is the apple, but it is placed directly over the son’s heart. The apple 
is hit, and incidentally but inevitably the boy killed. Can defendant Tell be heard in 
logic or justice to plead that the killing was unintentional? 

19 The quotation is from the dissenting opinion in the principal case. 

20 If not, one who knocks A down in order to step across his body and strike B, 
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consequence in the chain of those specifically desired by the defendants 
would have been a decrease in the production of munitions. Such a 
result would necessarily, in and of itself, have constituted a hindrance 
to military operations against Germany.” Of this the defendants, unless 
insane, must have been aware. Therefore they intended “to hinder the 
United States in the prosecution of the war.” Similarly an intent to kill 
one’s daughter’s suitor is unescapably included in an intent “to look’ 
upon his body chopped particularly small.” * Since the state of mind 
necessary to complete the crime may be found without tracing beyond 
the point indicated the chain of desired consequences, the mental 
attitude of the defendants toward more distant consequences becomes 
immaterial. 

It is submitted, therefore, that the decision in the principal case is sound. 

As already observed, no issue of constitutional law seems involved. 
Constitutional questions of no mean interest are, however, suggested by 
it and the other espionage cases. An article in a recent number of this 
REVIEW deals at length with the relation of the constitutional guaranty of 
free speech to such war legislation.” It is there suggested that the social 
theory embodied in, and imposed upon us by, the First Amendment * 
may be crystallized into a rule of law. Subject to the existing law of 
Defamation and Fraud, freedom in the expression of opposition to the 
aims, laws, or structure of our government may be abridged only when 
such utterances would, by the rules of the common law, constitute at- 
tempts or incitements to commit substantive crimes against the govern- 
ment. Like the Constitution itself, the rule should persist in time of war, 
as in peace. This conclusion is based upon an historical investigation 
which demonstrates that the amendment was aimed not merely, as con- 
ceived by the Blackstonian definition, at prior governmental censorship, 
but also at such subsequent censorship by prosecutions for seditious libel 
as was then practiced in England. The amendment is found to be the 
expression of a broad principle of political faith: that unfettered ex- 
pression of ideas, because essential to the slow progress toward ultimate 
truth, is a social interest to be zealously protected from abridgment. 
And this political tenet, though based on the need to question all things, 
shall, the amendment ordains, itself remain unquestioned. 





intended to strike A, since the desire to reach B is but the motive for striking A. Yet 
one who reluctantly fires a bullet through his friend A as the only possible way of 
hitting B, did not intend to shoot A. A distinction so repugnant to common sense 
discredits a definition of “intent” which entails it. If intent connotes «desire, surely 
the desire includes all consequences essential to the achievement of the desired con- 
uence. 

a In an attempt the specific intent required is only to produce some result which if 
achieved would constitute a substantive crime. See Bishop, CrmMINAL Law, 8 ed., 
§ 731. That is, in the present case, though an intent to publish would not be enough, 
an intent to produce any consequence which would in fact be a hindrance, i. e. cur- 
tailment in the production of munitions, would be enough. It is worth noting that 
the statute, therefore, by requiring an actual intent “‘to hinder,”’ demands even more 
than the specific intent necessary to constitute an attempt. See J. H. Beale, Jr., 
“Criminal Attempts,” 16 Harv. L. REv. 491, 493. 

2 W.S. GILBERT, THE BaB Battaps: “ Alice Brown.” 

%3 Zechariah Chafee, Jr., “Freedom of Speech in War Time,” 32 Harv. L. REv. 932. 

24 “Congress shall make nolaw . . . abridging the freedom of speech or of the press,” 
U. S. ConstTITUTION, AMENDMENT I. 
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If we grant the inadequacy of the Blackstonian doctrine,” if we admit 
and admire the clear exposition of the social theory which underlies the 
First Amendment, must we therefore subscribe to the rule of constitu- 
tional law deduced therefrom? 

At the outset it should be noted that the rule presupposes that a “clear 
and present danger of success”’ is invariably the measure of that “danger- 
ous proximity to success” necessary to constitute an attempt.”® This 
seems questionable.2’ The degree of proximity required varies from 
offense to offense, and depends upon the gravity of the crime attempted 
and the special facts of each case.*® +The phrase “dangerous proximity to 
success ”’ has only acquired meaning in the case of specific offenses by a 
process of exclusion and inclusion; as the result of a series of cases dealing 
with attempts to commit a particular crime.” The want of such block- 
ing out by judicial decision is precisely the troublesome factor in the case 
of those crimes to which the rule is sought to be applied.*° 

But whether a clear and present danger of success be a necessary in- 
gredient of all attempts or not, to maintain that the rule marks a sharp 
line which Congress may not transgress, may not even transgress by 
virtue of the war power, is, it is believed, untenable.*! The First 
Amendment is an expression of political faith; not a prohibition which 
can be defined by mere interpretation of the language employed. The 
policy to which it commits us is one of toleration; of recognition of the 
“relativity of values.”’ But legal toleration pushed to its ultimate con- 
clusion becomes impotence, self-destruction. We may not believe that 
the truths we hold are immutable, but for some of them at least we must 
stand ready to fight. Somewhere we must be willing to put our back 
against the wall of opinion, or existence becomes impossible. The law 
must resist its own destruction. Thus, though we may readily conceive 
that the overthrow of our government by force might well produce a 
bettered social order, yet the law must punish such action, must thwart 
the appreciated possibility of the attainment of new and better truths. 
So too, logically, must it condemn all acts or utterances aimed at such 
subversion, or tending solely thither. It must do so, not because sure of 





% See Roscoe Pound, “Equitable Relief against Defamation and Injuries to Per- 
sonality,” 29 Harv. L. REv. 651; CooLey, CONSTITUTIONAL LIMITATIONS, 7 ed., 596 
et seq. 

26 Zechariah Chafee, Jr., ‘Freedom of Speech in War Time,” 32 Harv. L. REv. 932, 
967. 

27 In Masses Pub. Co, v. Patten, 246 Fed. 24 (C. C. A. 2d C., 1917), the judges of the 
Circuit Court of Appeals appear to have taken this view. In the case of a conviction 
under the original Act, and hence necessarily for an “attempt,” they substitute 
“natural and reasonable effect” as a measure of the degree of dangerous proximity to 
success required. 

28 See Holmes, J., in Commonwealth v. Kennedy, 170 Mass. 18, 20, 48 N. E. 770. 

29 See J. H. Beale, Jr., “Criminal Attempts,” 16 Harv. L. REv. 491, 501. 

80 This point is commented on at length by the learned author. See Zechariah 
Chafee, Jr., ‘‘Freedom of Speech in War Time,” 32 Harv. L. REV. 932, 942 et seq. 

31 This the learned author at one point in his argument seems himself to admit. 
See Zechariah Chafee, Jr., ‘Freedom of Speech in War Time,” 32 Harv. L. REv. 932, 
at 963. If the test proposed punishes agitation at it§ “boiling point” — yet Congress 
may go further back and punish at a point which is “hot” though not at one which is 
“merely warm” — then the test is not one of constitutionality at all. We are faced, 
unaided, "i a question of degrees of heat; and the true constitutional rule is yet to be 
ascertained. 
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the eternal rightness of its own doctrines, but because the law must 
believe that law is better than no law, that its own preservation is better 
than its own destruction. Now it is true the First Amendment is a bind- 
ing adjudication that freedom of speech is a thing of great social value. 
But the why and the wherefor thereof must be considered. Freedom of 
speech is of social value, apart from its gratification of the individual’s 
desire to have his say, because it permits thought to get itself accepted 
at the bar of public opinion; and, by becoming actuality, to benefit 
society. This reason ceases to exist when that actuality would be of the 
sort which we have seen the law must prohibit, irrespective of ultimate 
metits. 

It is conceived, therefore, that the guaranty of the First Amendment 
extends only so far as the reason behind the guaranty demands; and that 
it does not inhibit the suppression, whenever reasonably necessary, of 
utterances whose aims render them a menace to the existence of the 
state. In the case of such utterances it is for Congress to judge, in the 
light of existing conditions, whether of war or peace, as to the kind and 
amount of repression necessary.* Unless palpably unreasonable, the 
decision of Congress should be respected by the courts.* If we are to 
deal in realities, it is believed no more specific definition is possible. To 
limit the state’s right of self-protection to the punishing of attempts and 
incitements is purely arbitrary.*> There is nothing in the policy imposed 
by the amendment, as construed in the light of the reason underlying 
that policy, to indicate such an intention. 

How far behind the point of actual success it is wise or effective to go 
in punishing utterances that are beyond the pale of constitutional pro- 
tection is a question worthy of deep consideration.** But within the field 
of its discretion Congress is sole judge of the political expediency of its 
own acts. Those who have often condemned judicial refusal to give 





% But that social interest may be outweighed by others; activities necessary to the 
preservation of morals or the safety of the state, for instance. See Roscoe Pound, 
“Interests of Personality,” 28 Harv. L. REv. 445, 456. Compare the Civil War “free 
speech” _ Ex parte Vallandigham, 1 Wall. (U. S.) 243 (1863) and idem, 28 Fed. Cas. 
874 (1863). 

33 Compare the now settled right of Congress to decide that conscription is a neces- 
sary method of raising an army, despite the provisions of the Thirteenth Amendment. 
Arver v. United States (Selective Draft Law Cases), 245 U. S. 366 (1917). Cf. Ex 
parte Vallandigham, supra, note 32. See Martin v. Mott, 12 Wheat. 19 (1827); Mc- 
Culloch v. Maryland, 4 Wheat. 316 (1819). See also Ambrose Tighe, “The Theory of 
the Minnesota ‘Safety Commission’ Act,”’ 3 Minn. L. REv. 1; and C. H. Hough, “Law 
in War Time— 1917,” 31 Harv. L. REv. 692. 

34 See THAYER, LEGAL Essays, 1-41. 

35 It is submitted that the power of Congress to legislate at all upon such matters, 
i.e. apart from the question of express constitutional prohibition, rests upon the right 
of self-protection. The Constitution recognizes this right by according, in normal 
times, the power “to make all laws necessary and proper . . . ” etc.; by according, 
in abnormal times, the “‘war powers.” See H. W. Biklé, “The jurisdiction of the 
United States over Seditious Libel,” 41 Am. L. REG. (N. Ss.) 1. 

86 Bad teachings cannot be overcome by force. Neither is repression a cure for 
grievances. Yet war is a jealous mistress; and the catchword, “during the present 
emergency,” was then no empty phrase; while even to-day one must be blind not to 
perceive the danger to civilization itself from what Mr. Gilbert Murray has called “the 
monstrous and debauching power of the organized lie.” See an admirable article on 
this point in Vol. I, No. 30, THE Review, p. 634 (December 6, 1919). 
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effect to so-called “liberal” legislation, because the refusal seemed to 
them based upon individual opinions of desirability, should not reverse 
their position now that the shoe pinches on the other foot. 

It may be objected that the line of reasoning suggested reduces the 
First Amendment to a nullity. This is untrue. The reason behind the 
safeguard excludes from its protection only those utterances whose aim 
or obvious tendency is toward methods of change which the law cannot 
sanction: only those utterances, that is, whose aim is to subvert the gov- 
ernment and the law, either directly, as by revolt; or indirectly, as by 
assistance to a foreign enemy in time of war. But there remains within 
the protection of the guaranty unfettered advocacy of any change, pro- 
vided only it be by lawful means. The most humiliating censure of the 
administration; bitter and intemperate criticism of a public official to 
prevent reélection or procure impeachment; attacks upon the form of 
government itself to induce amendment — as to these the hands of Con- 
gress are tied. No conviction that the ultimate objects were fraught 
with disaster would permit Congressional interference. Yet the English 
law of Seditious Libel could have found therein food for prosecutions. 
The line may be indefinite, — all lines are hard to draw, — it is none the 
less real.37 It differentiates between utterances, in the language of 
Best, J., according as they would result in “setting the government 
in motion for the people or setting the people in motion against the 
government.” ** And it must not be forgotten that, in the case of 
the latter, the power, not the wisdom, of repression is alone under 
discussion. 

Finally there remain in addition those guaranties which have now 
sufficed to. insure the free exchange of ideas in England for over a half- 
century. Whatever new test of criminality Congress may enact, the 
final application of that test rests in the hands of the jury. There it may 
safely be left. Of whatever lapses our “twelve good men and true” may 
have been guilty on specific occasions, they are too typical a feature of 
our legal system, are too ingrained in its very structure, to be condemned 
without mature reflection. They are drawn from the people. Their 
opinion may be considered representative of public opinion in general. 
And that public opinion in this matter should rule is in full accord with the 
spirit of our government. For it must be remembered that the First 
Amendment means what it was intended to mean at its inception, not 
what some of us might think it wise that it should mean to-day. And 
does not history show us that its primary object was to protect the 
people against the government, the master against his servant, rather 





87 The unwillingness of courts to question the constitutionality of the Act is perhaps 
an indication of tacit acquiescence in the view suggested, since under that view the 
clauses of the Act which have so far come up for consideration seem clearly constitu- 
tional. Note the remarks of Justice Holmes in the Schenck case: ‘When a nation is 
at war many things that might be said in time of peace are such a hindrance to its 
efforts that their utterance will not be endured so long as men fight and that no court 
could regard them as protected by any constitutional right.” Schenck »v. United States, 
249 U. S. 47, 39 Sup. Ct. Rep. 247, 249 (1919). See also the remarks of Hand, J., 
quoted supra, note 2; and his assumption of the constitutionality of the Amended Act 
in United States v. Curran, supra, note 11. 

38 See Rex v. Burdett, 4 B. & Ald. 95, 132 (1820). 
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than to protect a few of the people against the force of public opinion, 
the master against his fellow masters? *® 

There are those to whom all of the foregoing will seem but safeguards 
of straw; who will feel that to admit that Congress in this matter can be 
completely circumscribed by no clearly drawn line is to sacrifice all. For 
them there is perhaps some bitter consolation to be had from the opinion 
of a famous champion of free speech, Alexander Hamilton: ‘‘ What is the 
liberty of the Press? Who can give it any definition that would not 
leave the utmost latitude for evasion? I hold it to be impracticable; and 
from this I infer, that its security, whatever fine declarations may be 
inserted in any constitution respecting it, must altogether depend on 
public opinion, and on the general spirit of the people and the govern- 
ment.” 4° D. K. 





SEPARATE AND DISTINCT PENALTIES FOR WOMEN. — A survey of the 
statutes establishing reformatories for women in the United States under 
a system imposing indeterminate sentences for offenses punishable in 
the case of men with determinate sentences, showed two years ago that 
the example set by Indiana in 1869 had been followed more or less closely 
by seventeen other states.! In that study it is stated that the constitu- 
tionality of these laws had never been seriously questioned. The ques- 
tion has finally been raised, however, in State v. Heitman,? and the Act in 
question has been upheld. 

The opinion is interesting because it takes congizance of some of the 
newer movements in criminology. “Crime,” says the court, “ is no 
longer treated abstractly according to the @ priori method, and punish- 
ment no longer consists of penalties sawed into stock lengths and corded 
up by the judge’s bench for use in passing sentence. . . . The study of 
crime, not neglecting the social factor, becomes largely the study of 
individuals.” Apparently the court welcomes the tendency toward the 
individualization of punishment — though it is an individualization in 
which the court will have but little part beyond passing on its constitu- 
tionality. Saleilles, whose work laid the ground plan for the more recent 
discussions of the subject, divides individualization into three classes: 
Legislative (the English translation says “Legal”), Executive, and Judi- 
cial.3 According to him, the first of these is not individualization at all; 
it is at best classification in the direction of individualization. Execu- 
tive individualization, taking place after sentence, represents a method of 
undoing legislative and judicial blunders. Judicial individualization 
is the kind he advocates. The statute under consideration, however, is 
not only limited to legislative and executive individualization, but is 
antagonistic to that limited discretion-of the judge which ordinarily lies 
between maximum and minimum sentences. The legislature makes the 
general classification (in this case on the basis of sex), and leaves to the 


39 J. R. Long, “The Freedom of the Press,” 5 Va. L. REv. 225. 
40 HAMILTON, THE FEDERALIST, 631, 632. See 16 Harv. L. REv. 55. 


1 See Helen Worthington Rogers and Marion Canby Dodd, “A Digest of Laws 
Establishing Reformatories for Women in the United States,” 8 J. or CrmmmNAL LAw 
AND CRIMINOLOGY, 518-553. 

2 181 Pac. (Kan.) 630 (1919). See RECENT CASES, p. 473. 

3 See SALEILLES, THE INDIVIDUALIZATION OF PUNISHMENT, 1898 (Eng. tr. 1911). 
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executive the working out of the details of the indeterminate sentence. 
In other words, the judiciary is still to consider only the crime; the 
legislative and executive, the criminal. 

The reasons for this roundabout process of introducing a simple idea 
into our law — the adaptation of penalties to criminals — are not, then, 
connected with any preconceived notion of the separation of powers under 
the Constitution. They rather fly in the face of the alleged principle of 
the separation of powers, at least if the analysis offered by Saleilles is 
correct. The real difficulties in the way of this reform are to be found 
in the political fact of the jealousy on the part of legislatures of judicial 
power, and the practical limitations of our traditional system of evidence, 
which precludes from the tribunal (whether judge or jury) the possi- 
bility of investigating the criminal by limiting it solely to the investiga- 
tion of the alleged crime in any particular case. Finally, the ill repute that 
a series of accidents and incidents attached to the Star Chamber, though 


it was the “twin sister of Chancery,” has prevented the development 


of criminal equity in the Anglo-American system. For the present we 
must be satisfied with the rough individualization of the statute book, 
supplemented by the more or less arbitrary interference of the executive, 
together with the surreptitious individualization that has long been 
carried on by the jury, and the leeway between maximum and minimum 
sentences left to the court. 

The question is therefore of some importance: how far can a legisla- 
ture go in classifying criminals in spite of the Fourteenth Amendment, 
which provides for equal protection of the laws? It certainly smacks of 
mechanical jurisprudence to suggest that the woman in this case was 
deprived of this “equal protection” by being sent to an industrial farm 
instead of a penitentiary, but such was the main contention of the defend- 
ant. To justify the alleged “discrimination” the court might have cited 
decisions to the effect that discriminations in favor of women in the mat- 
ter of conditions of employment are not class legislation.’ But the 
court preferred to rest its decision frankly on a social interest in the 
treatment accorded women criminals. To this extent it takes a whole- 
some “realistic” view of constitutional law.* It relies more on the statute 
passed by the seventeen states, and the results achieved in some of these 
as set forth in the survey referred to above, than on any so-called legal 
argument. 

It is not remarkable that separate treatment for women in the criminal 
law should follow on the establishment of separate courts for children. 
True, the way was paved for the Juvenile Court by the notion that chil- 
dren were somehow wards of the Chancellor.’ But ancient and medieval 
law had also made some distinctions in favor of women. Ecclesiastical 
law was quite ready to open the convent to the erring woman.* Even 





* Cf. 24 Harv. L. Rev. 236. 
& Muller v. Oregon, 208 U. S. 412 (1908); Quong Wong »v. Kirkendall, 223 U. S. 
59; Wenham ». State, 65 Neb. 394, 91 N. W. 421 (1902). 

® As the word is used by Professor Frankfurter in 29 Harv. L. REV. 353. 

7 Cf. Dean Pound’s Introduction to the English translation of Saleilles, p. xii; see 
Julian W. Mack, “The Juvenile Court,” 23 Harv. L. REV. 104. 

§ See SALEILLES, p. 201; cf. AMUNATEGIN, LoS PRECARSORES DE LA INDEPENDENCIA 
DE CaILE, I, 164. 
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the common law distinguishes between the feminine crime of being a 
common scold and its masculine counterpart of being a common railer 
and brawler. Perhaps the motive for the distinction was not so con- 
sciously a social interest, but it is hard to believe that the principle in- 
volved was not dimly perceived. In the case before us the judge quotes 
Genesis: ‘‘Male and female created He them.” Then he adds, “It re- 
quired no anatomist or physiologist or psychologist or psychiatrist to 
tell the legislature that women are different from men.” 





ACTIONABLE INJURIES IN STREET REGULATION. — The right of a state 
to appropriate private property for the construction of roads and streets 
is an aspect of the general right of eminent domain. It seems probable 
that there is a common-law obligation to compensate the private owner;! 
but whether this obligation exists or not is perhaps an academic question, 
since its enforcement is generally subject to constitutional limitation or 
statutory regulation. 

In England, since 1845,.compensation has been allowed by act of 
Parliament for property “‘injuriously affected” by the construction of 
public works.? In the United States, the limitation imposed by the 
Fifth Amendment * applies only to the federal government;* but the ex- 
ercise of the power by the states has been limited by nearly all of the 
state constitutions,® the typical provision being to the effect that private 
property may not be taken for public use without just compensation. 

The right of a private owner to recover for injuries sustained through 
street regulation under such a constitutional provision depends. upon the 
construction of the words “property,” “taken,” and “ just compensation.” 
If there has been a physical occupation of property, or a divesting of 
title, the provision is clearly applicable. And where part only of a tract ® 
is taken, compensation must include not merely the value of that part, 
but also the damage to the remainder caused by the taking, and by the 
use for the purpose proposed.’ So, where the grade of a new street is to 
be established above or below the natural surface of the tract, and the 
remaining land is thereby rendered less valuable, this depreciation is an 
element of damage.* A recent case in the New York Supreme Court, 
In re Skillman Ave.,® would seem, however, to deny this principle. There, 





1 See 1 Lewis, EMINENT Domatn, 3 ed., § 4; 3 SEDGWICK ON DAMAGES, 9 ed., § 1107. 

2 Lanps CLauses ConsoLtmpaTion Act 1845, 8 & g VICT., c. 18. 

’ “|. . nor shall private property be taken for public use without just compensa- 
tion.” Art. V, AMENDMENTS, U. S. CoNsTITUTION. 

4 Barron v. The Mayor, etc. of Baltimore, 7 Pet. (U. S.) 243 (1833). 

5 See 1 Lewis, Emtnent Domarn, 3 ed., §§ 9, 15-61. 

6 “Tn assessing damages, . . . the inquiry is limited to the tract of land immedi- 
ately affected. This is held to be so much as belongs to the proprietor whose land is 
taken, and is continuous with it, and used together for a common purpose.” 3 SEDG- 
WICK ON DAMAGES, 9 ed., § 1154. 

7 “Tn making appraisals of this kind, the true rule . . . is to determine what will 
be the effect of the proposed change upon the market value of the property. The proper 
inquiry is, what is it now fairly worth in the market, and what will it i worth after 
the improvement is made.” Harris, J., in Troy & Boston R. R. »v. Lee, 13 Barb. 
(N. Y.) 169, 171 (1852). 

8 In re Lafayette Ave., 147 N. Y. Supp. 839 (1913); Patton v. Philadelphia, 175 Pa. 
St. 88, 34 Atl. 344 (1896). 

9 177 N. Y. Supp. 767 (1917). See Recent CasEs, infra, p. 476. 
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part of an unoccupied plot was taken for a street, and’the owner claimed 
compensation for damage to the remainder caused by the use to which 
the city intended to put the land taken, namely, a public street at a grade 
several feet below the natural level of the land. The court denied re- 
covery for this damage, saying: “The opening of a new street is a benefit 
to every foot and parcel of vacant land adjoining it, and, while the bene- 
fit may vary, it must be in every case substantial. No vacant land can 
therefore be held to be damaged by and through the very means and 
agency which every one concedes, and by law must assume, is a benefit.” 
In a later case, however, In re Putnam Ave. West,’° the same court allowed 
recovery for similar damage where the proposed street was to be con- 
structed at a grade from twenty-one to twenty-five feet above the natural 
level of the property. These words of the court sufficiently indicate the 
error in the first case: “The claim for damages suffered by the taking 
_ tn invitum is one thing, and the assessment for benefit is another. The 
latter is a matter of taxation, wherein the benefits are to be equitably 
adjusted between the owners of lands within the area of benefit.” The 
latter case not only represents the sounder view, but accords with the 
weight of decision. 

A more difficult problem is presented by regulation subsequent to the 
establishment of a street. Abutting proprietors may find their property 
seriously damaged by either of two causes: first, repair and regrading, or, 
second, use of the street for purposes other than the normal foot and 
vehicular traffic. We are concerned here only with the first situation. 
That the abutter is remediless for damage caused by the regrading of a 
city’s streets, if the work was done pursuant to legal authority and exe- 
cuted with due care, seems to have been the original view." The rationes 
decidendi of these cases seem to be, first, that as repair and regrading are 
incidental to the maintenance of a street, the injury must have been 
compensated in the original proceeding, and second, that as there is no 
occupation of additional property, there is no “taking” of “property” 
within the constitutional provision. The first reason is sound if the 
alteration was contemplated when the street was established, but if it 
was not, the possibility of damage in the future by reason of possible 
change would seem to be purely speculative. It is submitted that the 
second reason is based upon the erroneous conception that property in 
the legal sense is the res. But property is not so much land and things, 
as it is the sum of legal rights which the owner enjoys with reference 
to the res.2 Among these is the sheaf of reciprocal rights which the land- 





10 177 N. Y. Supp. 768 (1919). See RecENT CASES, infra, p. 476. 

11 Callender ». Marsh, 1 Pick. (Mass.) 418 (1823); Radcliff’s Executors v. Mayor of 
Brooklyn, 4 N. Y. 195 (1850); Smith ». Washington, 20 How. (U. S.) 135 (1857); 
O’Connor »v. Pittsburg, 18 Pa. St. 187 (1851). 

2 “The word ‘property’ . . . should have such a liberal construction as to include 
every valuable interest which can be enjoyed as property and recognized as such.” 
Shaw, C. J., in Old Colony & Fall River R. R. Co. v. County of Plymouth, 14 Gray 
(Mass.), 155, 161 (1859). “‘If the land ‘in its corporeal substance and entity’ is ‘prop~ 
erty,’ still, all that makes this property of any value is the aggregation of rights or 
qualities which the law annexes as incidents to the ownership of it. The constitutional 
prohibition must have been intended to protect all the essential elements of ownership 
which make property valuable.” Smith, J., in Eaton ». B.C. & M. R.R., 51 N. 
504, 512 (1872). 
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owner enjoys in association with his neighbors, expressed in the maxim 
sic utere tuo ut alienum non laedas. So, if in raising the grade of a street 
there is an encroachment of the filling upon the abutting land," or a 
backing of water so as to overflow it,“ or an obstruction to a natural 
watercourse to the injury of adjoining land,!* compensation must be made. 
The right of lateral support is also a part of the abutter’s property, and 
recovery has been allowed when the lowering of the street grade has 
caused an actual subsidence of part of the adjacent land.'* In addition 
to these, new rights are gained with the establishment of the street — 
easements of access, of light and air.!” If a street is vacated and closed in 
front of property, there is a taking of these appurtenant easements for 
which compensation must be made.!* It would seem that the raising or 
lowering of the street grade may have an equivalent effect. But as these 
rights are considered to be qualified, that is, subject to usual street uses, 
and as a change of grade is a normal street use, there is no taking of 
property if these rights are interfered with by regrading.”® It is evident, 
however, that an alteration of these easements may cause great damage 
to abutting property. Recognition of this hardship has led to the enact- 
ment of statutes in many jurisdictions giving compensation for all 
injuries incident to a change of grade.” Beginning with Illinois in 1870, 
several states #4 have revised their constitutions, providing that private 
property shall not be “taken or damaged” for public use without just 
compensation. All damage resulting to abutting property by reason of a 
change of street grade should be within such a provision.” 





THE NATURE OF SALVAGE SERVICE. — Remuneration to those who have 


saved property from destruction at sea is said to be taken from the Roman 
law of negotiorum gestio, by which one who, without contract, had cared 
for the business or the property of an absent person was entitled to be 
compensated for his outlay.!_ But it should be noted that the doctrine of 
salvage goes beyond the Roman law. In England prior to the seventeenth 
century the right of a salvor was a precarious one, being almost wholly 
dependent upon the generosity of the Lord High Admiral or upon that of 





18 Vanderlip v. Grand Rapids, 73 Mich. 522, 41 N. W. 677 (1889); Hendershot ». 
Ottumwa, 46 Ia. 658 (1877); Broadwell v. City of Kansas, 75 Mo. 213 (1881). 

14 Pumpelly v. Green Bay Co., 13 Wall. (U. S.) 166 (1871); Grand Rapids Booming 
Co. v. Jarvis, 30 Mich. 308, 320, 321 (1874). 

18 Conniff v. San Francisco, 67 Cal. 45, 7 Pac. 41 (1885). 

16 Dyer v. St. Paul, 27 Minn. 457 (1881); Nichols v. City of Duluth, 40 Minn. 389, 
42 N. W. 84 (1889); Park v. Seattle, 5 Wash. 1, 31 Pac. 310 (1892). 

17 Williams v. Los Angeles, 150 Cal. 592, 89 Pac. 330 (1907); Story v. N. Y. St. Ry. 
Co., 90 N. Y. 122 (1882). See 1 Lewis, Emtnent Doman, 3 ed., § 120. 

18 Pearsall v. Supervisors, 74 Mich. 558, 42 N. W. 77'(1889); Egerer v. N. Y. Cent. 
and H. R. R. Co., 130 N. Y. 108, 29 N. E. 95 (1891); Heinrich v. St. Louis, 125 Mo. 
424, 28 S. W. 626 (1894). 

19 McCullough ». Village of Campbellsport, 123 Wis. 334, 101 N. W. 709 (1904). 

20 See 1 Lewis, Eminent Doman, 3 ed., §§ 316-335, for collection of statutes. 

21 See 1 Lewis, EMINENT Doatn, 3 ed., § 346, note 16. 

2 City of Bloomington »v. Pollock, r4r Ill. 346, 31 N. E. 146 (1892); Sheehy ». 
Kansas City Cable Ry. Co., 94 Mo. 574, 7 S. W. 579 (1887). 


1 See The Calypso, 2 Hagg. Adm. 209, 218 (1828). Also see Dic., II, s. 
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the owner of the salved property.? But to-day remuneration for salvage 
is a legal right, governed by a due regard for the benefit received, com- 
bined with a just consideration for the public interest in the promotion 
and safe conduct of marine commerce.’ 

Salvage in its proper signification applies only to assistance which- 
results in the preservation of a vessel or its lading,‘ but statutory exten- 
sion has widened its scope to include the saving of human life from a 
vessel in distress.5 A recent Canadian case illustrates this phase of 
salvage.® The service is so exclusively maritime in its nature that ad- 
miralty has undisputed jurisdiction, but a common-law court has a con- 
current jurisdiction to allow recovery in an action im personam when the 
labor has been performed at request.’ Salvage may arise upon a con- 
tract,’ although the majority of cases involve services rendered to an 
owner of property who has had no contractual relation with the salvor.® 
The right acquired may be enforced in rem against the property saved,!® 
or im personam against the party for whose benefit the service was per- 
formed," but both remedies may not be invoked concurrently.” In no 
instance can the recovery for salvage exceed the value of the property 
saved. 

Salvage proceeds upon a theory somewhat analogous to the quasi- 
contractual right to prevent unjust enrichment, but is distinguishable 
from the latter in that the salvor is entitled to recover when no request 
for assistance has been made;" and, secondly, in that a right in rem is 
secured against the property saved. Such a right is distinct from a’ 
common-law lien in that the salvor secures a right in rem which is not 
dependent upon the possession of the res. The basis for this right, as 
well as for all maritime liens, would seem to be the urgent need in early 





* See SELDEN SociETY, 2 SELECT PLEAS IN THE CouRT oF ADMIRALTY, Intro. 
XXXVi. 

8 See Mason v. The Blaireau, 2 Cranch (U.S.), 239, 265 (1804). Salvage remunera- 
tion operates (1) as compensation for labor done, (2) as reward to the particular salvors, 
and (3) as an inducement for others to render like meritorious services. The Sarah, 
1 C. Rob. 313, note (1800). 

4 The Gas Float Whitton No. 2, [1897] A. C. 337, and cases collected therein. Ameri- 
can cases have allowed salvage for a raft of logs. Whitmire v. Cobb, 88 Fed. 91 (1898); 
Bywater v. A Raft of Piles, 42 Fed. 917 (1890). This is contrary to the principles upon 
which salvage is founded, unless a raft may be included within the category of vessels. 

5 MERCHANT SHIPPING AcT of 1894, 57 & 58 VicT. c. 60, § 544. Also enacted in 
Canada. See Stat. or CANADA 1895. See also 1916 U. S. Comp. Stat. § 7992. When 
life salvage is allowed it creates a lien upon the ship and cargo saved which has priority 
over all other salvage claims. The Fusilier, Br. & Lush. 341 (1865). Prior to the 
enactment of such statutes, if passengers and ship were both saved, the owner of the 
vessel paid a greater amount of salvage than the mere rescue of the ship would entail. 
The Bremen, 111 Fed. 228 (1901). See 19 Harv. L. REv. 310. 

6 Cloyoquot Sound Canning Co. ». S. S. Princess Adelaide, 48 Dom. L. R. 478 
(1919). See RecENT CASES, p. 480, infra. 

7 Newman »v. Walters, 3 Bos. & P. 612 (1804). 

8 The Kennebec, 231 Fed. 423 (1916). This case distinguishes a towage service 
which merely expedites a voyage, from a salvage service which gives relief from dis- 
tress or danger. 

® The Apache, 124 Fed. 905 (1903); The R. R. Rhodes, 82 Fed. 751 (1897). 

10 The Sabine, ror U. S. 384 (1879). 

1 The Cargo, Ex Port Victor, 17 T. L. R. 378 (1901). 
2 The Sabine, supra. 
18 See Falcke v. The Scottish Ins. Co., 34 Ch. D. 234, 248 (1886). 
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commercial life for maximum shipping facilities coupled with the ani- 
mate, mobile character of a ship, which makes a right im rem against a 
vessel comparable to a right im personam against an individual. 

No right to remuneration for salvage exists unless certain requisites 
have been fulfilled. The early cases required that there be an actual 
and immediate peril as a condition precedent to a right of recovery. 
But to-day, by going more fully into the circumstances surrounding the © 
alleged salvage, the requirement has been relaxed to a reasonable appre- 
hension of impending danger. Likewise, the growth of the policy in our 
law to preserve property irrespective of the individual interests involved 
has combined to make a reasonable risk of danger sufficient.» The 
Andrew Kelly v. The Commodore * shows that the serious crippling of a 
vessel’s navigational powers may satisfy the requirement of peril though 
the disability was not sufficiently great as to have prevented her from 
making port. It is the danger of the salved property and not that of the 
salvors which is material in determining whether a salvage service has 
been performed. Further, it is necessary that the act be voluntary. 
This excludes services which are performed where the legal duty to 
supply aid already exists, as in the case of seamen aboard the salved 
vessel,!” or persons employed for the express purpose of rescue.'* Thirdly, 
to constitute a salvage service property must actually have been saved 
through the efforts of the party claiming reward.'® However, if such ef- 
forts proved unsuccessful in the preservation of property, nevertheless, if 
they were requested, recovery on the common count may be had in a 
common-law court or in admiralty as compensation in the nature: of 
salvage. 

Once a court has determined that a salvage service has been performed, 
many considerations pertaining to. the work arise in the estimation of 
damages. The degree of danger of the salved property, the risk in- 
curred by the salvors, their labor and skill, the time occupied in perform- 
ing the service, the value of the property saved and its proportion to the 
value of the property in danger, all combine to determine the extent 
of the salvor’s right.” But it is fundamental to note that these are 
incidents and not requisites of salvage service. 





M _ Henrietta, 3 Hagg. Adm. 345, notes (1837); The Giacomo, 3 Hagg. Adm. 344 
(1836). 

18 The Urko Mendi, 216 Fed. 427 (1914); The Evolution, 199 Fed. 514 (1912). “It 
is not necessary, I conceive, that the distress should be actual or immediate, or that the 
danger should be imminent and absolute; it will be sufficient if, at the time the assist- 
ance is rendered, the ship has encountered any damage or misfortune which might 
possibly expose her to destruction if services were not rendered.” Per Dr. Lushington 
in The Charlotte, 3 W. Rob. 68, 71 (1848). 

6 48 Dom. L. R. 213 (1919). See RECENT CASES, infra, p. 453- 

17 The C. P. Minch, 73 Fed. 859 (1896); The Nebraska, 75 Fed. 598 (1895). But 
seamen are entitled to salvage for services rendered after a final abandonment of the 
ship. The Aguan, 48 Fed. 320 (1891); The Umattila, 29 Fed.-252 (1886). See 32 
Harv. L. Rev. 835 as to what constitutes abandonment. 

18 See The Resolute, 168 U. S. 437, 441 (1897). 

19 The Henry Steers, Jr., 110 Fed. 578 (1901); The Tolomeo, 7 Fed. 497 (1881); The 
Huntsville, Fed. Cas. No. 6, 916 (1860). 

20 See The Blackwall, 10 Wall. (U. S.) 1, 14 (1869). “Where all the elements are 
found to exist in a high degree, a large reward is given; where few of them are found, 
or they are present only in a low degree, the salvage remuneration awarded is compara- 
tively small.” KENNEDY, Civit SALVAGE, 2 ed., 133. 
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ErFect IN Equity or A ConpITIONAL CoNnTRACT TO MorRTGAGE.— 
In Connecticut Co. v. New York, N. H. & H. R. R. Co., a case recently 
before-the Connecticut Court of Errors, corporation bonds contained 
a promise that in the event the corporation should thereafter mort- 
gage any property owned by it at the date of the issue of the bonds, the 
bondholders should share equally in the security with the future mort- 
gagees. The principal questions sent up by the lower court were: (1) 
whether the corporation could effect a valid mortgage in terms which would 
prevent the bondholders from sharing in the security; (2) whether the 
bonds created an equitable lien forthwith on the property owned by the 
corporation at the date of issue. The first question was answered unani- 
mously in the negative; the second, two of the five judges dissenting, in 
the affirmative. 

It is a well-established doctrine that a contract to mortgage property 
creates an equitable lien upon the property, provided the money has 
already been advanced.? Prior to the maturity of the loan damages are 
so conjectural that the lender would obviously be entitled to only a 
nominal recovery at law. The cause of action which arises if the debt 
is not paid at maturity is clearly an inadequate substitute for the se- 
curity contracted for. Consequently such a promise will be specifically 
enforced.? Such an equitable lien like the equitable ownership of land 
in land contracts is considered a consequence of the right to specific 
performance. 

If the contract be to mortgage property to be acquired in the future, 
the lien attaches upon the acquisition of the property.* In the principal 
case, however, the property is already acquired, but the promise to give 
security is conditional. Hence the inquiry becomes whether there is a 
lien before the condition is performed. The! casei of an option to pur- 
chase land provides an analogy. In such a case the promise of the land- 
owner is, in substance, to convey the land if the option holder elects to 
exercise his option. No equitable estate in the land is created forthwith 
by the option contract, because until the option is exercised there is no 
vendor-purchaser relation.> Hence there is no right to specific per- 
formance, and consequently no equitable interest in the property is trans- 





1 107 Atl. 646. See Recent CAsEs, p. 476, infra. 

2 Holroyd v. Marshall, ro H. L. C. 191 (1862); Wickes v. Hynson, 95 Md. 511, 52 
Atl. 747 (1902); Atlantic Trust Co. v. Holdsworth, 50 App. Div. (N. v) 623, 63 N. Y. 
Supp. 756 (1900); Carter v. Sapulpa & Interurban Ry., 49 Okla. 471, 153 Pac. 853 
(1915); Fitzgerald v. Fitzgerald, 97 Kan. 408, 155 Pac. 791 (1916); accord. Chase v. 
Denny, 130 Mass. 566 (1880), contra. See Samuel Williston, ‘Transfers of Personal 
Property,” 19 Harv. L. REv. 560, note 4. Also for definition of equitable lien, see 
3 Pomeroy, Ea. Jur., 4 ed., § 1235, cited with approval in Walker v. Brown, 165 U. S. 
654, 664 (1897), and Knott v. Mfg. Co., 30 W. Va. 790, 795, 5 S. E. 266, 268 (1888). 

3 For collection of cases, see Ames, Cas. Eq. Jur. p. 61, note 3. And following more 
recent cases. King». Williams, 66 Ark. 333, 50 S. W. 695 (1899); Hamilton v. Hamil- 
ton, 162 Ind. 430, 70 N. E. 535 (1904). See also Fry, SpeciFic PERFORMANCE, 3d ed., 


p. 23. 

4 Holroyd v. Marshall, supra. 

5 Stembridge v. Stembridge,’87 Ky. 91, 7 S. W. 611 (1888); Sweezy v. Jones, 65 
Towa, 272, 21 N. W. 603 (1884). Nor is there an equitable conversion until the option 
is exercised. Smith v. Loewenstein, 50 Ohio St. 346, 34 N. E. 159 (1893); Rockland 
Co. v. Leary, 203 N. Y. 469, 97 N. E. 43 (1911); accord. Lawes v. Bennet, 1 Cox Ch. 
167 (1805), contra. 
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ferred. Again, certain illustrations of the doctrine of equitable conver- 
sion are helpful in this connection. If, in the case of a contract to convey 
land the vendor is unable to furnish good title, unless the contrary has 
been expressed there has been a breach of an implied condition precedent 
and the purchaser has an election whether he will compel a conveyance. 
It has been held under such circumstances, as where tested by the death 
of the vendor before the election, that there is no equitable conversion.® 
Furthermore the risk of loss, a natural concomitant of ownership, is, 
prior to the purchaser’s election, to go after the property on the vendor.’ 
_ Similarly it would seem in the Connecticut case that no property right 

was created by mere contract, and that none could arise until the corpora- 
tion made a mortgage of some of its property. Until there were such a 
mortgage it would be impossible to say what property was subject to the 
lien. Just what or how much could not be determined until the future 
mortgage was made. Until the performance of this condition precedent, 
the specification by mortgage of the property, the bondholder is not 
entitled to specific performance. If the hypothesis that the creation of 
equitable property rights by contract is to be tested by the right to 
specific performance be correct, then it is immaterial whether the condi- 
tion precedent is to be performed by the party claiming the equitable 
interest in the res, as in the option and defective title cases, or by the 
promisor, as in the principal case. 

The judges who dissented on the second question seem to have reached 
the sounder view. The majority apparently gave the bonds a more 
sweeping effect than that of English debentures,® which are in the nature 
of floating mortgages not attaching to specific property until the happen- 
ing of the event agreed on, e.g., insolvency. To impose a cloud on the 
title of the corporation ab initio is a more serious matter and could hardly 
have been within the intent of the parties.® As to the first question there 
can be little doubt that when the mortgage is made, the condition is ful- 
filled, the property is ascertained, and the contract made specifically 
enforceable, so that from that instant the bondholders should share 





6 Thomas v. Howell, L. R. 34 Ch. D. 166 (1886); Lunsford ». Jarrett, 11 Lea (Tenn.), 
192 (1883). See Cooper v. Jarman, 3 Eq. 98, ror (1866). 

7 Mackey »v. Bowles, 98 Ga. 730, 25 S. E. 834 (1896). 

8 For a good description of an English debenture see Government Stock Co. ». 
Manila Ry. Co., [1897] A. C. 81, 86 (1896); see also Smionson, DEBENTURES AND 
DEBENTURE STOCK, 15-26. 

® If A contracts to mortgage his horse to B if it rains next Thursday, and B advance 
the money, before Thursday B will have no property right. But if A before Thursday 
gives his horse to C, or C purchases it with notice of the agreement, and Thursday is 
rainy, B should be able to compel a mortgage of the horse from C. Such is the result 
in the case of an option to buy land. A donee or purchaser with notice from the vendor 
must convey to the option holder if the latter exercises his option. Ross v. Parks, 93 
Ala. 153, 8 So. 368 (1890); Calanchini v. Branstetter, 84 Cal. 249, 24 Pac. 149 (1890); 
Horgan v. Russell, 24 N. D. 490, 140 N. W. 99 (1913); Faraday Coal & Coke Co. 2. 
Owens, 26 Ky. L. Rep. 243, 80 S. W. 1171 (1904); Sizer v. Clark, 116 Wis. 534, 93 N. W. 
539 (1903); City of Birmingham »v. Forney, 173 Ala. 1, 55 So. 618 (1911). No better 
reason can be assigned for this rule than that it is unconscionable for C thus to prevent 
performance of a bargain of which he has knowledge. Dean Ames suggested unjust 
enrichment. See “Specific Performance for and against Strangers to the Contract,” 
17 Harv. L. Rev. 174. In the principal case, however, this situation can not arise, 
because, if the corporation sells any of its property, they cannot later mortgage it, and 
as to that property the contingency can never happen. 
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equally in the security.!° Only where the mortgagees were purchasers 
for value of a legal interest without notice of the provision in the bonds 
should they come ahead of the bondholders. 





TITLE TO SEASHORE AND SOIL UNDER NAVIGABLE RIVERS AND 
STREAMS. — By a rule of international law every independent nation 
is considered to have territorial property in and jurisdiction over the 
seas which wash its shores within a limit of three miles from low-water 
mark on the shore.! Moreover, title to the soil of all navigable tidal 
rivers as far inland as the tide ebbs and flows, and of all estuaries and 
arms of the sea, vests in the sovereign,” on the ground that such streams 
partake of the nature of the sea and are branches of it as far as it flows.’ 
But inlets of the sea and small tidal creeks which are not susceptible 
of navigation belong to the owners of the lands along their banks. In 
England, whatever may be the King’s right to-day, it was early recog- 
nized that he had the right to make a grant of the soil under tide- 
waters. The States are the successors to the rights of the English King 
in this country, and in the absence of any constitutional inhibition there 
is no reason: why they cannot through their legislatures make similar 
grants.® In order to pass the soil under such waters, however, express 
words must be used.’ 

At common law, title to the seashore * on tidewaters was prima facie 
in the King. This was the opinion of Lord Hale * and the modern Eng- 
lish cases have accepted his view.’° The majority of American juris- 





10 The right that the bondholders acquire when the contingency happens would 
seem to be the équitable ownership of the security title. 


1 Gann v. The Free Fishers of Whitstable, 11 H. L. Cas. 192 (1865); Manchester 
v. Mass., 139 U.'S. 240 (1891). 

2 Gann v. The Free Fishers of Whitstable, supra; Townsend v. Brown, 24 N. J. L. 
80 (1853); Hoboken v. Penn. R. R. Co., 124 U. S. 656 (1888). 

8 Royal Fishery of the Banne, Davies Rep. 149 (1610). 

4 See Commonwealth v. Charlestown, 1 Pick. (Mass.) 180 (1822); Rowe ef al. v. 
Granite Bridge Corp., 21 Idem. 344 (1838). 

5 The Free Fishers of Whitstable v. Gann, 11 C. B. (N. s.) 387 (1861). The cor- 
poration of New York City received under royal charters title to lands under water 
along the East and North Rivers to the extent of four hundred feet from the line of 
low-water mark. Furman v. New York, 10 N. Y. 567 (1853). 

6 Gould v. The Hudson River R. Co., 6 N. Y. 522 (1852); Langdon v. New York, 
93 N. Y. 129 (1883). 

7 Middletown v. Sage, 8 Conn. 221 (1830); Wright v. Seymour, 69 Cal. 122, 10 
Pac. 323 (1886). 

8 The seashore is “that space of land on the border of the sea which is alternately 
covered and left dry by the rising and falling of the tide; or, in other words, that 
space of land between high and low water mark.” 2 Bouvrer’s Law DIct. 963. 
High and low water marks are the limits within which the tide ordinarily ebbs and 
flows. Atty.-Genl. v. Chambers, 4 De G., M. & G. 206 (1854); Church v. Meeker, 34 
Conn. 421 (1867). 

® “The shore . . . doth prima facie and of common right belong to the king.” 
HALE, DE JuRE MARIS, c. 4. 

10 Scratton v. Brown, 4 B. & C. 485 (1825); Le Strange v. Rowe, 4 Fost. & Fin. 
1048 (1866); Pearce v. Bunting, L. R. 2 Q. B. D. 360 (1896). The King has the right 
to transfer title to the seashore by grant, subject to the public easements of naviga- 
tion and fishing. Atty.-Genl. v. Parmeter, 10 Price, 378 (1822); Parker v. Elliott, 
1 U.C. C. P. 470 (1851). 
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dictions have adopted the English rule, and consequently title to the 
shore is prima facie in the state, and the riparian owners hold only to 
high-water mark." A minority of jurisdictions, however, give the ripa- 
rian proprietor title as far as the low-water mark.” It is submitted that 
the latter rule is the more desirable. The shore is of little practical value 
to the sovereign.'* The owners of lands along the shore alone are ordina- 
rily in a position to make a valuable use of the shore and to construct 
improvements on it. Their access to the sea should not be jeopar- 
dized by the possible presence in a grant of words open to a construc- 
tion which would convey the shore to a third party. Lord Hale himself 1 
and the English courts since his time have been compelled to acknowl- 
edge the weight of these considerations. The result has been that rather 





11 Long Beach Land & Water Co. v. Richardson, 70 Cal. 206, 11 Pac. 695 (1886); 
Hess v. Muir, 65 Md. 586, 6 Atl. 673 (1886); Parker v. The West Coast Packing Co., 
17 Ore. 510, 21 Pac. 822 (1889); Boulo v. New Orleans, Mobile & Tex. R. Co., 55 
Ala. 480 (1876); Bailey v. Burges et al., 11 R. I. 330 (1876); Simons v. French, 25 Conn. 
346 (1856); The N. J. Zinc & Iron Co. v. The Morris Canal & Banking Co., 44 N. J. 
Eq. 398, 15 Atl. 227 (1888); Roberts v. Baumgarten, 110 N. Y. 380, 18 N. E. 96 (1888); 
Eisenbach v. Hatfield, 2 Wash. St. 236, 26 Pac. 539 (1891); Galveston City Surf Bath- 
ing Co. v. Heidenheimer, 63 Tex. 559 (1885). 

Grants made by the United States from public lands on tidewaters in the Terri- 
tories carry only to high-water mark. The disposition of the soil below that point is 
left to the states when they are organized and admitted into the Union. Shively »v. 
Bowlby, 152 U. S. 1 (1893). See Hardin v. Jordan, 140 U. S. 371, 381 (1891). 

The state, like the King, may grant away its title to the shore. Ward v. Mulford, 
32 Cal. 365 (1867); Galveston v. Menard, 23 Tex. 349 (1859). In New Jersey the 
riparian owners may reclaim the shore by filling it up, and if the state fails to inter- 
vene, they thereby acquire title to the land reclaimed. By the acquiescence of the 
legislature the state is divested of its title and may not thereafter grant the shore to 
a third party. Gough ». Bell, 22 N. J. L. 441 (1850). By a statute in 1856 the State 
of Florida divested itself of all title and interest in lands covered by water upon navi- 
gable streams, bays, and harbors, as far as the edge of the channel, and vested the 
same in the riparian proprietors. Geiger ef al. v. Filor, 8 Fla. 325 (f859). A similar 
statute in Virginia extended the title of the riparian owners on bays, rivers, creeks, 
and shores of the sea to the line of low-water mark. McDonald v. Whitehurst, 47 
Fed. 757 (1891). 

2 Palmer v. Farrell, 129 Pa. 162, 18 Atl. 761 (1889); The Harlan & Hollingsworth 
Co. v. Paschall, 5 Del. Ch. 435 (1882). In the Colony of Massachusetts an ordinance 
of 1641 extended the title of the adjoining landowners to low-water mark, where the 
ebb and flow of the tide did not exceed a hundred rods; otherwise title was given to 
the flats to the extent of a hundred rods from high-water mark. Though the ordi- 
nance was annulled by the vacating of the charter under the authority of which it 
was made, the usage continued and acquired the force of common law. Storer 2. 
Freeman, 6 Mass. 435 (1810); Tappan v. Boston Water-Power Co., 157 Mass. 24, 
31 N. E. 703 (1892). The rule of the Colonial ordinance of 1641, though never ex- 
tended to Plymouth Colony as a positive law, is nevertheless a settled rule of property 
in every part of the State of Massachusetts. Barker v. Bates, 13 Pick. (Mass.) 255 
(1832); Sale v. Pratt, 19 Pick. (Mass.) 191 (1837). The Colonial ordinance of 1641 
is a part of the common law of Maine. Abbott v. Treat, 78 Me. 121, 3 Atl. 44 (1886). 
In Clement v. Burns, 43 N. H. 609 (1862), it was held that the Massachusetts usage 
extended to New Hampshire. 

18 Cf. the doctrine of accretion, and the reasons given for the same in Gifford v. 
Yarborough, 5 Bing. 163 (1828). 

4 In whomsoever the title to the shore may be, there is no doubt that it is held 
subject to the public easements of navigation and fishery. 

18 The subject may gain title to the shore by prescription and usage. Taking 
seaweed from the shore, enclosing it from the sea, and the punishment in the manorial 
court of purprestures committed on the shore, are all evidence, according to Lord 
Hale, that the shore belongs to the lord of the manor. Dr Jure Manis, c. 6. 




















460 HARVARD LAW REVIEW 





loose rules have been adopted with regard to the evidence which will be 
held sufficient to rebut the presumption of the Crown’s title.1* The 
principal effect of the presumption is to cast upon the private claimant 
the burden of proving his adverse title.!” 

As to all fresh-water streams and tidal streams above the ebb and 
flow of the tide, the rule in England is that title to the soil rests in the 
riparian proprietors. Here again Lord Hale furnished the lead '* and 
the English courts settled the law conformably to his view.’ In the 
United States there is a great conflict among the authorities. About 
half the states accept the rule of the English common law; * the others 
repudiate it as inapplicable to the rivers of this country, and vest the 
title to navigable rivers in the state." Considerable confusion has been 





16 Modern usage is admissible to show that the shore is part of the manor, when 
the limits of the same are not defined by an ancient grant. Beaufort v. Swansea, 
3 Exch. 413 (1849). Where an ancient grant of a manor does not expressly convey 
the shore, but gives the right to wreck of the sea, acts of ownership, or of exclusive 
enjoyment of the shore by the lord of the manor, such as the exclusive taking of sand, 

stones, and seaweed, or the letting of such right to tenants, may be admitted to prove 
that the shore is parcel of the manor. Calmady v. Rowe, 6 C. B. 861 (1844); Healy 
v. Thorne, Ir. Rep. 4 C. L. 495 (1870); Mulholland ». Killen, Ir. Rep. 9 Eq. 471 (1874). 

ad Atty. -Genl. v. Richards, 2 Anstr. 603 (1795). 

18 Peck v. Lockwood, Day (Conn.), 22 (1811); Gerrish v. Proprietors of Union 
Wharf, 26 Me. 384 (18473. The public right of fishery extends to the taking of shell- 
fish on the shore when dry. Proctor v. Wells, 103 Mass. 216 (1869); Parker v. The 
Cutler Milldam Co., 20 Me. 353 (1841). Even though it is necessary to dig up the 
soil. Peck v. Lockwood, supra; Weston v. Sampson, 8 Cush. (Mass.) 347 (1851); 
Allen v. Allen, 19 R. I. 114, 32 Atl. 166 (1895). But no right exists to carry away 
the soil itself or dead shellfish embedded therein. Porter v. Shehan, 7 Gray (Mass.), 
435 (1856); Moore ». Griffin, 22 Me. 350 (1843). Nor to attach fixtures to the soil of 
the shore. Matthews »v. Treat, 75 Me. 504 (1884). If the public have an easement 
to go upon the flats and disturb the soil for clams, a fortiori they may walk along 
unenclosed flats for the purpose of fishing in the sea. Packard v. Ryder, 144 Mass. 
440, 11 N. E. 578 (1887). The taking of seaweed on the shore, however, is not in- 
cluded in the public right of fishery. Gifford v. Brownell, 2 Allen (Mass.), 535 (1861); 
Hill v. Lord, 48 Me. 83 (1861); Howe v. Stawell, 1 Alcock & N. (Ir.) 348 (1833). 

1M urphy v. Ryan, Ir. Rep. 2C. L. 143 (1868); Pearce v. Scotcher, L. R. 9 Q. B. 
D. 162 “(1882) ; Duke of Devonshire v. Pattinson, L. R. 20 Q. B. D. 263 (1887); Orr 
Ewing v. Colquhoun, L. R. 2 A. C. 839 (1877). 

20 Deerfield v. Arms, 17 Pick. (Mass.) 41 (1835); Brown v. Chadbourne, 31 Me. 
9 (1849); The Norway Plains Co. 0. Bradley, 52 N. H..86 (1872); Cobb ». Davenport, 
32 N. J. L. 369 (1867); Gavit v. Chambers, 3 Ohio, 496 (1828); The Washington Ice 
Co. v. Shortall, rox Ill. 46 (1881); Cruikshanks v. Wilmer, 93 Ky. 19, 18 S. W. 1018 
(1892); Lorman ». Benson, 8 Mich. 18 (1860); State ex rel. The Columbia Bridge Co. 
v. Columbia, 27 S. C. 137, 3 S. E. 55 (1887); Jones v. The Water Lot Co., 18 Ga. 539 
(1855); The Steamboat Magnolia ». Marshall, 39 Miss. 109 (1860). 

The early decisions in New York were conflicting. Finally in the important case 
of The People ex rei. Loomis v. The Canal Appraisers, 33 N. Y. 461 (1865), the court, 
after an elaborate review of the decisions in New York and elsewhere, held that the 
rule of the English common law was not applicable to the rivers of this country, and 
that the Mohawk River and its bed belonged to the state. But in Smith v. Rochester, 
92 N. Y. 463 (1883), it was held that the effect of the former decision was limited to 
the Mohawk and Hudson Rivers, and that as regards the other rivers of the state 
the rule of the common law was in force in New York. The Mohawk and Hudson 
Rivers belong to the state for the reason that the settlers in the valleys of these rivers 
derived their titles from the government of the Netherlands and their grants must 
be construed according to the rules of the civil law prevailing in the Netherlands, 
by which the grants did not carry title to the beds of navigable streams. 

2 Shrunk v. Schuylkill Navigation Co., 14 S. & R. (Pa.) 71 (1826); McManus ». 
Carmichael, 3 Iowa, 1 (1856); People ». Gold Run Ditch & Mining Co., 66 Cal. 138, 
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caused in the American law as the result of an unfortunate dictum * by 
Chancellor Kent to the effect that only tidal waters were considered by 
the English common law to be navigable. This misinterpretation of 
the English law, which in truth did not give navigability such an arbi- 
trary meaning but recognized the question to be solely one of fact,* 
gained wide currency in this country as a correct statement of the 
common-law definition of navigable waters. Since as a matter of physi- 
cal geography most of the navigable waters of England are tidal, it is 
easy to see how the terms “tidal” and “navigable” came to be used 
interchangeably with reference to the streams of that country. But 
such a definition of navigable waters, when applied to the great rivers 
of this continent, was obviously defective, and the great majority of 
American courts, including many jurisdictions which recognized the 
title of riparian owners to the soil of fresh-water streams, rejected it 
and held that navigability in fact alone determined navigability in law.*4 
The supporters of the English rule as to the ownership of the beds of 
fresh-water streams urge that it has the advantage of certainty and is 
easy of application.2> Moreover, they say, it is not material in whom 
the nominal title to the stream rests so long as the public easements of 
navigation and fishing are secure.” On the other hand, it is contended 
that these great passageways of commerce are so important and the 
public interest in them so paramount that the state should hold the fee.?’ 
If the question were res integra it can hardly be doubted that the law 
would be settled pretty generally in the United States contrary to the 
English common-law rule. 

On non-navigable streams riparian owners in all jurisdictions hold 
title prima facie to the center of the stream.” 

In construing grants the authorities are not uniform as to the dis- 


position of soil.under waters. Boundaries described as “by,” “on,” 
“to,” or “along” a stream will, unless restrictive words are used, convey 





4 Pac. 1150 (1884); Wood »v. Fowler, 26 Kan. 682 (1882); St. Louis, Iron Mt. & South- 
ern Ry. Co. v. Ramsey, 53 Ark. 314, 13 S. W. 931 (1890); Ravenswood »v. Flemings, 
22 W. Va. 52 (1883); Cooley v. Golden, 117 Mo. 33, 23 S. W. 100 (1893); Im re Minne- 
tonka Lake Improvement, 56 Minn. 513, 58 N. W. 295 (1894); Collins ». Benbury, 
27 N. C. 118 (1844); Bullock v. Wilson, 2 Port. (Ala.) 436 (1835). See Florida v. The 
Black River Phosphate Co., 27 Fla. 276, 328, 9 So. 205 (1891). 

2 “Tn the case of the Royal Fishery, in the river Banne, it was resolved, that by 
the rules and authorities of the common law, every river where the sea does not ebb 
and flow, was an inland river not navigable, and belonged to the owners of the ad- 
joining soil.” Palmer v. Mulligan, 3 Cai. (N. Y.) 307, 318 (1805). 

% Pierse v. Fauconberg, 1 Burr. 292 (1757); Williams v. Wilcox, 8 Ad. & El. 314, 
333 (1838); Orr Ewing v. Colquhoun, L. R. 2 A. C. 839 (1877). See Hate, DE Juris 
Manis, c. 3. A stream may be tidal and still not navigable. Lynn v. Turner, 1 Cowp. 
86 (1774); The King v. Montague, 4 B. & C. 598 (1825). 

*% McManus ». Carmichael, supra; The Daniel Ball, ro Wall. (U. S.) 557 (1870); 
Fulmer’v. Williams, 122 Pa. 191, 15 Atl. 726 (1888). 

26 Cobb v. Davenport, 32 N. J. L. 369 (1867). 

26 Smith v. Rochester, supra; Lorman v. Benson, supra. 

27 Barney v. Keokuk, 94 U. S. 324, 338 (1876); Ravenswood ». Flemings, supra. 
Of the states which limit the title of the riparian owner along navigable streams to 
the bank, some fix the boundary at the line of high water, others at low water, while 
still others choose the edge of the water at its ordinary height. 

%8 The Barclay R. & Coal Co. v. Ingham, 36 Pa. St. 194 (1860); Hubbard ». Bell, 

4 Ill. rr0 (1870); St. Paul & Pac. R. R. Co. v. Schurmeir, 7 Wall. (U. S.) 272 (1868). 
Se Welles v. Bailey, 55 Conn. 292, 316, 10 Atl. 565 (1887). 
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title toward the center of the stream as far as the grantor owns.” When 
the lands conveyed are bounded, not by the water, but by the “shore,” 
“beach,” “coast,” “bank,” or similar designation, the soil under the water 
is usually excluded. But the cases are in conflict as to whether the shore 
is included in such a grant. Some courts construe the deed as conveying 
title to the low-water mark if the grantor owns so far,*! others exclude 
the shore and fix the boundary at high-water mark. A recent Canadian 
case, Esquimalt & Nanaimo Ry. Co. v. Trent,® follows the view which 
fixes the boundary at high-water mark. The same reasons, however, 
which support the widely accepted construction under which grants of 
lands bounded by waters convey title to the center of the stream should 
apply with equal force in favor of a rule which gives the grantee title to 
the low-water mark. 





CoNTROL OF EXECUTIVE OFFICERS BY Manpamuus.— A writ of manda- 
mus is one issuing in the name of the sovereign to an inferior tribunal, 
corporation, board, or person, commanding the performance of an act 
which the law enjoins as a duty attaching to an office or trust.! It is an 
extraordinary remedy to be resorted to only in the absence of other 
adequate legal remedy.? It is to be distinguished from the preventive 
writ of injunction,’ and the reviewing writ of certiorari.‘ 

The general principles governing the issuance of the writ are well 
defined, but their application gives rise to considerable difficulty. The 
writ issues only in the sound discretion of the court,® but this discretion 


29 Paine v. Woods, 108 Mass. 160 (1871); Agawam Canal Co. ». Edwards, 36 Conn. 
476 (1870); Ballance v. Peoria, 180 Ill. 29, 54 N. E. 428 (1899); Partridge v. Luce, 36 
Me. 16 (1853). “Without adhering rigidly to such a construction, water gores would 
be multiplied by thousands along our inland streams, great and small, the intention 
of the parties would be continually violated, and litigation would become intermi- 
nable.” Luce v. Carley, 24 Wend. (N. Y.) 450 (1840). 

30 eee) Child, 20 Wend. (N. Y.) 149 (1838). Contra, Sleeper v. Laconia, 60 N. H. 
201 (1880). 

31 Lamb 2. Rickets, 11 Ohio, 311 (1842); Halsey ». McCormick, 13 N. Y. 296 (1855); 
Murphy »v. Copeland, 58 Iowa, 409, 10 N. W. 786 (1882); Brown Oil Co. v. Caldwell, 
35 W. Va. 95, 13 S. E. 42 (1891). 

% [1919] 3 W. W. R. 356. More v. Massini, 37 Cal. 432 (1869); Galveston City 
Surf Bathing Co. v. Heidenheimer, supra; Brown v. Heard, 85 Me. 294, 27 Atl. 182 
(1893); Litchfield v. Ferguson, 141 Mass. 97, 6 N. E. 721 (1886). But a consideration 
of the whole instrument may show that the word “shore” was used in a popular 
pore — the land as far as low-water mark. Hathaway »v. Wilson, 123 Mass. 
359 (1977). 


1 Cincinnati, etc. Co. v. Hoffmeister, 62 Ohio St. 189, 56 N. E. 1033 (1900); Chicago, 
etc. R. Co. v. Crane, 113 U.S. 424, 432 (1889). For leading cases on the definition and 
history of mandamus, see McBride v. Grand Rapids, 32 Mich. 360 (1875); State ». 
Gibson, 187 Mo. 536, 86 S. W. 177 (1901); Chumasero 2. Potts, 2 Mont. 242 (1875); 
State v. Marks, 6 Lea (Tenn.), 12 (1880). See also People v. Steele, 2 Barb. (N. Y.) 397, 
416 (1851). See HicH, EXTRAORDINARY REMEDIES, § 1; 2 PoTTER, Corp., § 634. 

2 Duke v. Turner, 204 U. S. 623, 631 (1906); In re Rice, 155 U.S. 396, 403 (1804). 

3 Matter of Rooney, 26 Misc. 73, 56 N. Y. Supp. 483 (1899); Feltcher v. Tuttle, 15x 
Ill. 41, 37 N. E. 683 (1894). 

4 Hayes v. Morgan, 81 Ill. App. 665 (1898); Gibbs ». Commissioners, 19 Pick. 
(Mass.) 298 (1837); People v. Barnes, 114 N. Y. 317, 20 N. E. 609 (1889); Jones ». 
Allen, 13 N. J. L. 97 (1832); State v. Elliott, 108 Wis. 163, 84 N. W. 149 (1900). 

5 People v. Olsen, 215 Ill. 620, 74 N. E. 785 (1905); McCarthy v. Boston St. Comm., 
188 Mass. 338, 74 N. E. 659 (1905); Gleistman v. Town of West New York, 74 N. J. L. 
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must be judicial,® equitably exercised,’ guided by fixed rules.* Accord- 
ingly it will be denied where its issue would injuriously affect the public 
interest,® or the rights of third parties;!° when it would be nugatory or un- 
availing," create disorder or confusion,” or operate inequitably, imposing 
excessive burdens on the respondent. The relator, to be successful, 
must show the good faith of his application," the necessity or propriety of 
the requested relief,!* and the lawfulness of the act sought to be enforced." 
In addition, he must show a clear and complete legal right to the per- 
formance of the particular act in question.” Therefore, if the right is a 
disputed one,!* inchoate,!® or prospective,” doubtful,” or incomplete’ 





74, 64 Atl. 1084 (1906); People v. Lindenthal, 77 N. Y. App. Div. 515, 78 N. Y. Supp. 
997 (1902); In re Rice, supra; Rex v. Bristol Dock Co., 12 East, 428 (1810). 

6 McCarthy v. Boston St. Comm., supra; Shepherd v. Oakley, 181 N. Y. 339, 74 
N. E. 227 (1905). 

7 State v. U. S. Express Co., 95 Minn. 442, 104 N. W. 556 (1905). 

8 State v. Holmes, 3 Neb. Unoff. 183, 91 N. W. 175 (1902); People v. N. Y. Police 
Board, 107 N. Y. 235, 13 N. E. 920 (1887). 

9 Effingham v. Hamilton, 68 Miss. 523, 10 So. 39 (1891) (refusal to order a change 
of textbooks, to avoid public i inconvenience, although a clear right and duty existed); 
People ». Brooklyn Bd. of Assessors, 137 N. Y. 201, 33 N. E. 145 (1893). 

10 In re Hart, 159 N. Y. 278, 54 N. E. 44 (1902); United States ». Edmunds, 3 Wall. 
(vu. S.) 563 (1865). 

1 People v. Church, 103 Ill. App. 132 (1902) (refusal of mandamus to putect an 
appeal which could not be effective); People v. O’Keefe, 100 N. Y. 572, 3 N. E. 592 
(1885); Com. v. Phil. County Comm’rs, 6 Whart. (Pa.) 476 (1841) (refusing to compel 
filing of an affirmation where such was too late to be of use); State v. Irwin, 40 Wash. 
413, 82 Pac. 420 (1906); United States v. Norfolk, etc. R. Co., 118 Fed. 554 (1902). 

2 People v. Olsen, 215 Ill. 620, 74 N. E. 785 (1905); Rex v. Palmer, 8 East, 416 (1806). 

18 People v. Blocki, 203 Ill. 363, 67 N. E. 809 (1903) (refusing writ where the re- 
spondent would be subjected to an action for damages); Roll v. Perrine, 34 N. J. L. 
254 (1870) (semble); Sibley v. Mobile, 22 Fed. Cas. No. 12,829 (1876); but see 
v. Pittsburg, 209 Pa. St. 333, 58 Atl. 669 (1904). 

4 W. U. Tel. Co. v. State, 165 Ind. 492, 76 N. E. 100 (1906) (refusing to order quo- 
tations for a bucket shop); Donahue ». State, 70 Neb. 72, 96 N. W. 1038 (1903) (re- 
fusing writ where relator was actuated by spite); People v. Adams, 18 N. Y. Supp. 896 
(1892); but see Moores ». State, 71 Neb. 522, 99 N. W. 249 (1904). 

18 Kenneally v. Chicago, 220 Ill. 485, 77 N. E. 155 (1906); People ». Richmond 
County, 22 How. Pr. (N. Y.) 275 (1861); N. Y. Life, etc. Ins. Co. v. Wilson, 8 Pet. 
{U. ve 291 (1884); Rex v. Godolphin, 8 A. & E. 338 (1838); Rex v. Chester, 1 M. & S. 
tor (1813 

16 Park ». Chandler, 113 Ga. 647, 39 S. E. 89 (1901). 

17 Burke v. Edgar, 67 Cal. 128, 7 he. 488 (1885); McNeill v. Chicago, 212 Ill. 481, 
72 N. E. 450 (1904) (de facto policeman unable to compel restoration unless shown to be 
an officer de jure when excluded); Padavano »v. Fagan, 66 N. J. L. 167, 44 Atl. 998 
(1900); People v. N. Y. Bd. of Police, 107 N. Y. 235, 13 N. E. 920 (1887); Comm. 2. 
James, 214 Pa. St. 319, 67 Atl. 743 (1907); Ex parte Cutting, 94 U.S. 14 (1876); Reg. 
v. Lewisham Union (1897), 1 Q. B. 498; Africans’ Union Church », Sanders, 1 Houst. 
(Del.) 100 (1855) (refusing to enforce a spiritual privilege, devoid of legal right, to be 
installed as a minister). Thus if the statute sustaining the right be unconstitutional, 
the writ will not issue. Van Horn 2. State, 46 Neb. 82, 64 N. W. 365 (1895). also 
HicuH, EXTRAORDINARY REMEDIES, § 431; State v. Ware, 13 Ore. 384, 10 Pac. 887 (1886); 
State ex rel. v. Janesville R. Co., 87 Wis. 79, 57 N. W. 972 (1894). 

18 State v. Clark, 55 Atl. (N. J) 690 (1903); People ». Fromme, 30 Misc. 323, 63 
N. Y. Supp. 583 (1900). Thus, where the right of the applicant is in litigation, the 
writ will generally be refused. Schwartz ». Large, 47 Kan. 304, 27 Pac. 993 (1891); 
Atty. Gen’l ». New Bedford, 128 Mass. 312 (1879); Bat cf. Oroville R. Co. ». Plumas 
County, 37 Cal. 354 (1869); ‘Calveras County ». Brockway, 30 Cal. 325 (1866). 

19 Ex parte Harris, 52 Ala. 87 (1875); People v. Brooklyn, 1 Wend. (N. Y.) 318 (1828). 

20 United States v. Root, 22 App. Cas. (D. C.) 419 (7903). 

21 Mobile, etc. R. Co. v. People, 132 Ill. 559, 24 N. E. 643 (1890); State v. Williams, 
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because of unperformed conditions precedent,” purely equitable,” or 
impossible to enforce,™ the writ will not issue. Technical rights will not 
be enforced through such proceedings at the expense of a violation of 
the spirit of a statute.* Abstract and moot questions will not be deter- 
mined, nor will petty controversies be considered.” Though a perform- 
ance,2’ or a willingness to perform pending the proceedings,”* will bar 
the writ, a partial, imperfect, or illegal performance will not stay the 
proceedings.”® 

The nature of the duty to be enforced is an important element in 
the determination of the court’s action. Mandamus is a remedy for 
official inaction.*° The duty in question must therefore, generally speak- 
ing, be an existing one," resulting from the occupation of an office or 
trust, and clearly enjoined by law.® It is immaterial that the court’s 
order requires continuous action ™ or enforces a continuing duty.» More 





99 Mo. 291, 12 S. W. 905 (1889); People v. Brush, 146 N. Y. 60, 40 N. E. 502 (1895); 
United States v. Thoman, 156 U. S. 353 (18094); Ex parte Cutting, supra. 

2 Williams v. Smith, 6 Cal. 91 (1856); Lochren v. Long, 6 App. Cas. (D. C.) 486 
(1895); People v. Lyman, 67 N. Y. App. Div. 446, 73 N. Y. Supp. 987 (1901). Cf. 
O’Neill v. Reynolds, 116 Cal. 264, 48 Pac. 57 (1897), and People v. Monroe, 41 Misc. 
198, 83 N. Y. Supp. 995 (1903) (where opposite views were taken as to the issuance 
of a mandate conditional upon the performance of a condition precedent). Rex v. 
Jothan, 3 T. R. 575 (1790). 

% Sheerer v. Edgar, 76 Cal. 569, 18 Pac. 681 (1888); Burlington, etc. R. Co. v. 
People, 20 Colo. App. 181, 77 Pac. 1026 (1904); but see Tyler v. Houghton, 25 Cal. 
26 (1864) (holding that a writ lies under a statute by one having an equitable interest 
to contest a land purchase). 

% State v. Newman, 91 Mo. 445, 3 S. W. 849 (1887) (mandamus to compel certifica- 
tion . election refused where applicant did not possess necessary qualifications for 
office). 

25 State v. U. S. Express Co.,95 Minn. 442, 104 N. W. 556 (1905); People v. Brooklyn 
Bd. of Assessors, 137 N. Y. 201, 33 N. E. 145 (1893); Matter of Schofield, 102 N. Y. 
App. Div. 358, 92 N. Y. Supp. 672 (1905). 

26 State v. Lewis, 111 La. 693, 35 So. 816 (1904) (grand juror not reinstated after the 
jury had been discharged); Hall v. Staunton, 55 W. Va. 684, 47 S. E. 265 (1904); but see 
People v. Republican Party Committee, 25 N. Y. App. Div. 339, 49 N. Y. Supp. 723 
(1898) (here che question was one of public iateoest ; 

27 People v. Chapin, 104 N. Y. 96, 10 N. E. 141 (1887); United States v. Kendall, 
26 Fed. Cas. No. 15, 518 (1838). 

28 People v. Dulaney, 96 Ill. 503 (1880). 

29 State v. Bare, 60 W. Va. 483, 56 S. E. 390 (1906) (holding that a mere colorable 
action was no bar to the issuance of the writ). 

30 ao v. Wright, 119 Ga. 207, 45 S. E. 994 (1903); Ex parte Crane, 5 Pet. (U. S.) 
190 (1831). 

| Ex parte Rowland, 104 U. S. 604 (1881). It must exist independently of the writ. 
Internat. Const. Co. ». Lamont, 155 U. S. 303 (1894). 

® Placard v. State, 148 Ind. 305, 47 N. E. 623 (1897); Com. ». Walton, 3 Pa. Dist. 
301 (1894); State ». Howard County Ct., 39 Mo. 375 (1867) (refusing to enforce a 
simple common-law right between individuals). Chicago, etc. R. Co. v. Crane, 113 
U.S. 424 (1881). 

% Maxwell v. San Francisco, 139 Cal. 229, 72 Pac. 996 (1903); Case v. Sullivan, 
222 Ill. 57, 78 N. E. 37 (1906); Bacon v. Cumberland County, 69 N. J. L. 195, 54 Atl. 
234 (1903); Chase v. Saratoga County, 33 Barb. (N. Y.) 603 (1861); Internat. Const. 
Co. v. Lamont, supra; Reeside v. Walker, 11 How. (U. S.) 272 (1850). 

% Goodell ». Woodbury, 71 N. H. 378, 52 Atl. 855 (1902); People v. N. Y.,etc. R. Co., 
28 Hun (N. Y.), 543 (1883) (requiring a railroad to exercise its duties as a carrier); 
Atty. Genl. v. Boston, 123 Mass. 640 (1877) (city compelled to continue to collect 
ferry tolls). 

% State v. A. C. L. R. Co., 48 Fla. 114, 37 So. 652 (1904). 
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specifically, the distinction between ministerial and discretionary duties 
must be noted. It is undisputed that a mandamus should issue only 
where the act to be ordered is merely ministerial, with regard to the 
performance of which neither judgment nor discretion is left in the officer.* 
Accordingly, though the court may compel the exercise of discretion, it 
may not control the mode thereof.*”7 Thus, the problem in mandamus 
proceedings is to ‘determine whether the relator seeks to obtain the 
performance of an undisputed duty, or to dictate the conditions pre- 
cedent which shall give rise to this obligation to act, thereby controlling 
the exercise of the officer’s discretion. If the latter is his objective, he 
will inevitably fail. The judgment and discretion reposed in an officer 
as a part of his official functions are to be exercised by him only and not 
by the relator through the court.** 

The line of demarcation between ministerial duties and those involving 
the exercise of discretion, at best a vague one, is perhaps most per- 
ceptible in mandamus proceedings brought against executive officers of 
the government. That such proceedings are maintainable is clear, the 
official character of a party not exempting him from the writ, provided, 
of course, that the duty is merely ministerial.*® A ministerial act may 
be regarded as one which a public officer or agent is required to perform 
upon a given state of facts, in a prescribed manner, in obedience to the 
mandate of legal authority, without regard to his own opinion concerning 
the propriety of the act to be performed.® Discretion may be defined, 
when applied to public officials, as the power or right conferred upon them 
by law of acting officially, under certain circumstances, solely according 
to the dictates of their judgment and conscience.“ 

The application of these principles to cases where the duty sought to be 





36 In re Morse, 18 Pick. (Mass.) 443 (1836); People ». Land Comm’rs, 149 N. Y. 26, 
43 N. E. 418 (1896); Marbury v. Madison, 1 Cranch (U. S.), 137 (1803); Reg. ». Met. 
Police Dist., 4 B. & S. 593 (1863). 

37 People v. Westchester County, 12 Barb. (N. Y.) 446 (1851); Gaines »» Thompson, 
7 Wall. (U. S.) 347 (1868); but see under statute, State v. Clausen, 44 Wash. 437, 87 
Pac. 498 (1906). 

38 Gaines v. Thompson, supra; Decatur v. Paulding, 14 Pet. (U. S.) 497 (1840); 
United States v. Guthrie, 17 How. (U. S.) 284 (1854). 

39 The authorities are divided as to the power of the courts to control the chief 
executive of the state government. See 6 L. R. A. (N. S.) 750; 32 L. R. A. (N. S.) 
355; 12 Harv. L. REv. 208. But all are agreed that such immunity does not extend to 
the heads of executive departments. Pacheco v. Beck, 52 Cal. 3 (1877); Bonner ». 
State, 7 Ga. 473 (1849). Such a proceeding against a state officer is not a suit against 
the state within the meaning of the Eleventh Amendment. Bd. of Liquidation ». 
McComb, 92 U. S. 531 (1875); Internat. Postal Supply Co. v. Bruce, 194 U. S. 601, 
616 (1903). See 20 Harv. L. REv. 245. However, a claim which cannot be enforced 
against the United States cannot be enforced circuitously by a mandamus proceeding 
against one of its officers. Reeside ». Walker, 11 How. (U. S.) 272, 290 (1850). It has 
been said that mandamus would not issue against the President. Mississippi ». John- 
son, 4 Wall. (U. S.) 475, 499 (1866). But it will issue against the heads of executive 
departments of the United States. Marbury v. Madison, 1 Cranch (U. S.), 137 (1803); 
Kendall v. United States, 12 Pet. (U.S.) 524 (1838); Boynton 2. Blaine, 139 U. S. 306 
(1890). See 23 Harv. L. REv. 633. 

“© Ex parte Batesville, etc. R. Co., 39 Ark. 82, 85 (1882); Amer. Cas. Ins. Co. 2. 
Fyler, 60 Conn. 448, 22 Atl. 494 (1891). For other definitions, see Sullivan v. Shanklin, 
63 Cal. 247 (1883); Henkel v. Millard, 97 Md. 24, 54 Atl. 657 (1903); Mississippi ». 
Johnson, supra. 

“|. State v. Hultz, 106 Mo. 41, 16 S. W. 940 (1891). See Rio Grande County v. Lewis, 
28 Colo. 378, 65 Pac. 51 (1901). 
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enforced involves the determination of questions of fact is not always 
easy. It is clear that an act may be ministerial, though the existence of 
the obligation to act depends upon the determination of a question of 
fact; but where the duty requires an examination of evidence and a 
decision on questions of law and fact, it may be safely classified as dis- 
cretionary.“ The recent Supreme Court case of United States ex rel. v. 
Lane et al. affords an illustration of the importance of this distinction. 
The duty of a public land officer to issue a land patent depends upon 
the performance of certain conditions precedent with respect to that 
land by the petitioner.” Clearly, when no doubt exists as to the fact of 
such performance, the execution and delivery of the patent, if arbitrarily 
withheld, may be enforced by mandamus.” The above case, however, 
states the well-settled rule that the granting of a patent where hearing, 
proof, and decision are required,*’ and the exercise of judgment and dis- 
cretion necessary,“* is not to be subjected to supervision by mandamus.*® 
It is not surprising, therefore, that no case has been found in which, under 
such circumstances, the writ will be granted to compel the issuance of a 
patent by the land department. 

Most of the duties of an executive officer are not merely ministerial. 
In the administration of the various and important concerns of his office 
the head of an executive department of the government is continually 
required to exercise judgment and discretion. He must so act in ex- 
pounding the laws of Congress under which he is from time to time 
required to proceed in his duties.°® The courts will not, therefore, inter- 
fere with these officers in the exercise of their ordinary official duties, even 
when these necessitate an interpretation of the law, inasmuch as the 
court has no appellate power for that purpose. The deference due a 





@ Flournoy ». Jeffersonville, 17 Ind. 169 (1861); Marcum ». Ballot Comm’rs, 42 W. 
Va. 263, 26 S. E. 281 (1896). 

Cook County v. People, 78 Ill. App. 586 (1898); United States v. Edmunds, 5 Wall. 
(U. S.) 563 (1866). 

“ U.S. Sup. Ct., October Term, 1919, No. 36. 

33 Stat. aT L. 525 (1904). 

United States ». Hitchcock, 19 App. Cas. (D. C.) 333 (1902); State ex rel. v. 
Nichols, 42 La. Ann. 223, 7 So. 738 (1890). But discretionary acts will be reviewed 
and controlled if the discretion has been abused. State ex rel. Moody v. Barnes, 
25 Fla. 298, 5 So. 722 (1899); People v. Van Cleave, 183 IIl. 330, 55 N. E. 698 (1899) 
(arbitrary action); Zanone v. Mound City, 103 IIl. 552 (1882); State Bd. v. People, 123 
Ill. 227 (1887) (due to personal motive); Baird v. Bd. of Supervisors, 138 N. Y. 95, 
33 N.E. 827 (1893) (refusal to give proper hearing); United States v. Schurz, 102 U. S. 
378 (1880) (discretion wrongfully based on ground not within official discretion). See 
7 L. R.A. (N.S.) 525. 

47 Johnson v. Towsley, 13 Wall. (U.S.) 72 (1871); United States ». Comm’rs, 5 Wall. 
(U. S.) 563 (1866); Castro v. Hendricks, 23 How. (U. S.) 438 (1859). 

48 West v. Hitchcock, 205 U. S. 580 (1906); Im re Emblen, 161 U. S. 52, 56 (1895); 
Carrick ». Lamar, 116 U. S. 423 (1885). 

49 Riverside Oil Co. v. Hitchcock, 190 U. S. 316 (1902); Bockfinger v. Foster, 190 
U. S. 116 (1902); Johnson v. Towsley, supra; Litchfield v. Register, 9 Wall. (U.S.) 575 
(1869); Cox v. United States, 9 Wall. (U. S.) 298 (1869); Gaines ». Thompson, 7 Wall. 
(U. S.) 347 (1868); Castro v. Hendricks, supra; The Secretary ». McGarrahan, 9 How. 
(U. S.) 298 (1850). But of course, after a patent has been regularly made out and 
recorded, its delivery may be compelled. United States v. Schurz, supra. 

50 Decatur v. Paulding, 14 Pet. (U. S.) 497, 515 (1840). 

51 Riverside Oil Co. v. Hitchcock, supra; Roberts v. United States, 176 U. S. 221 
(1899). But performance of a duty imposed by statute will be compelled, though the 
officer must construe the statute to determine the nature of the duty. Roberts v. United 
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codrdinate department of the government leads the courts to resolve 
every reasonable doubt in favor of freedom of executive action and to 
require a cleat case before they will proceed to control it. 





ERRONEOUS DESCRIPTION OF LAND IN A WILL. — When a testator in- 
tends to devise a plot of land and in his will inadvertently gives it the 
wrong township, range, or lot number, can the lot the testator intended 
pass under the will? For example, if the testator owns only lot number 32 
in a certain township and it plainly appears from extrinsic evidence that 
it was that lot that he intended to devise, but in the will the lot is desig- 
nated number 31, can lot number 32 pass?! Courts have not jurisdiction 
to correct mistakes in wills by reformation.? So if the result is to be at- 
tained it must be by construing the words in the will so as to apply to the © 
property the testator intended to give.’ 

It is always possible under the maxim Falsa demonstratio non nocet for 
a court to disregard portions of a description shown to be erroneous, and 
to apply the remaining true portion.* In the cases where it is known that 
the testator intended to devise a piece of land other than that designated 
in the will, the problem of construction becomes one of the sufficiency of 
the description after disregarding the erroneous lot numbering. This is 
true no matter what theory of interpretation is adopted. The orthodox 
view is that expounded by Vice-Chancellor Wigram,' that the object of 
interpretation is never “what the testator meant” but “what is the 
meaning of his words;” or, as Mr. Kales puts it, the subject matter of 
interpretation is always the legal act contained in the writing.* Clearly 
this leaves the question one of thesufficiency of the words. But this is 
no less the case if the theory of Professor Hawkins is followed, that the 
sole object of interpretation is to determine the intention of the writer, for 
Professor Hawkins admits that in interpreting a legal document there is 


States, supra; United States v. Black, 128 U.S. 40, 48 (1888). Also, the court has 
power to grant relief to an individual aggrieved by a decision based upon a statute in- 
applicable to the facts in question. American School, etc. ». McAnnulty, 187 U. S. 
94 (1902); Burfenning v. Chicago, St. Paul, etc. R. Co., 163 U. S. 321 (1896). 


1 The problem has been presented by several recent cases. Stevenson v. Stevenson, 
285 Ill. 486, r21 N. E. 202 (1918); Perkins v. O’Donald, 82 So. 401 (Fla., 1919); Wilmes 
v. Tiernay, 174 N. W. 271 (Ia., 1919). See RECENT CAsEs, infra, p. 486. 

2 Newburgh v. Newburgh, 5 Mad. 364 (1820). The English courts have gone far 
in striking out words inserted by mistake. Morrell v. Morrell, 7 P. D. 68 (1882); 
Goods of Boehm, [1891] P. 247. But they will not substitute one word for another. 
Goods of Schott, [901] P. 190, overruling Goods of Bushell, 13 P. D. 7 (1887). But 
cf. Estate of King, 53 Ir1sa LAw Times, 60 (1919), where, on facts nearly identical 
with those of Goods of Bushell, the same result was reached by interpretation. 

3 The problem, of course, is not at all the same as that which would be presented if it 
were shown that the testator used “thirty-one” as a symbol or code number for “thirty- 
two.” See Doe, C. J., in Tilton v. American Bible Society, 60 N. H. 377, 383, “A 
person known to a testator as A. B. and to all others as C. D. may take a legacy given 
to A. B.” But see Holmes, “The Theory of Legal interpretation,” 12 Harv. L. Rev. 
417,419. And see 21 Harv. L. REv. 434. 

4 See W1GMORE, EvVENCE, § 2476. 

5 See WIGRAM, EXTRINSIC EVIDENCE IN THE INTERPRETATION OF WILLS, Introduc- 
tory Observations, plac. 9 (2 American ed., 53). 

6 See Kales, “Considerations Preliminary to the Practice of the Art of Interpreting 
Writings,” 28 YALE L. Jour. 33, 34. 
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an additional inquiry after having discovered the writer’s intention — 
to wit, has the intention been so expressed as to give it legal validity.’ 

If the court of construction after disregarding the erroneous lot num- 
bering still finds in the will such attributes ascribed to the lot as “be- 
longing to me” and “together with the improvements thereon,” and 
these attributes fit only the lot the testator intended to devise, it seems 
plain that there is a sufficient expression of the testator’s intent and that 
the lot should pass in spite of the erroneous numbering.’ Yet in a recent 
Florida case,® although the will in dispute contained expressions which 
would seem to be equivalent to the testator’s saying that he devised 
property belonging to himself, the court held the property not sufficiently 
' identified. Either these expressions were not called to the attention of 
the court or the court did not think them worthy of consideration, for 
no mention is made of them in the opinion. 

If the will contains no express statement that the testator is devising 
his own property, it is more difficult to say that the will sufficiently 
expresses the testator’s intent. In the much-cited case of Kurtz v. Hib- 
ner,)° where the land was described: only by township, range, and lot, and 
an element of this description was wrong, the Illinois court held that 
the land would not pass, and in the recent case of Stevenson v. Stevenson 
it has affirmed its position. This latter case contained a strong dissenting 
opinion and has resulted in considerable controversy and a proposal for 
legislative action." The only question in such a case is, did the court 
avail itself of all the descriptive matter in the will? We have seen that a 
court should look beyond the mere section numbering of the property 
and that an important descriptive element is any expression in the will 
that the property belonged to the testator. Mr. Kales, writing a 
propos of the later Illinois decision, says, “I for one would not quarrel 
with the court if it found regularly and prima facie in a will, a devise 


7 See Hawkins, “On the Principles of Legal Interpretation,” 2 Jurm. Soc. PAPERS, 
298, reprinted in THAYER, PRELIM. TREAT., Appendix C. 

8 Patch v. White, 117 U. S. 210 (1886). The court found the land described as 
belonging to the testator, in the introductory word of the will: ‘And touching worldly 
estate, wherewith it has pleased Almighty God to bless me in this life, I give devise and 
dispose of the same in the following manner and form. . . .” 

® Perkins v. O’Donald, 82 So. 401 (1919). The introductory words were similar 
to those in Patch v. White, supra. The testatrix “. . . recites that being desirous 
of settling her worldly affairs and directing how the estates with which it has pleased 
God to bless her shall be disposed of after her death, she made, published and declared 
the document to be her last will, ...” It will be noticed, however, that this is not 
a direct statement that the testatrix hereby gives the estates which she owns, as in 
Patch v. White. But it is submitted that it is sufficient indication of testatrix’s intention 
to give property that she owned. 

10 55 Ill. 514 (1870). 

1 285 Ill. 486, 121 N. E. 202 (1918). In this case the testator devised “the south- 
east quarter of the southwest quarter of section five; also the south half of the east 
half of the southeast quarter of section eight . . . all in township seven, north of the 
base line and range six west of the fourth principal meridian situated in the county of 
Hancock in the State of Illinois.” The testator owned no land in township seven, 
range six, but the section and quarter section numbering correctly described land 
owned by the testator in township six, range seven. 

2 See 2 Int. L. BULL. 175, 286, 293. The legislation proposed was to give courts of 
equity jurisdiction to “correct such mistake and give effect to the actual intent of the 
testator.” 2 Iti. L. Butt. 178. 

13 Patch v. White, supra. 
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of land ‘belonging to me,’ though the words “belonging to me’ were not 
explicitly used.” * But is it necessary to make this an assumption? 
Does it not follow from the use in the will of the words “give,” “devise,” 
or “bequeath”? It is true that it is now possible to devise after-acquired 
property, yet the fact remains that in the majority of cases the testator 
“devises” property he owns. The court having found, from evidence 
dehors the will, an intent to devise property owned by the testator, it 
would seem that the word “devise” should be a sufficient expression of 
that intent to give it legal validity. It is possible, although not evident 
from the report, that a recent lowa case was decided on some such 
theory.© From the report it does not appear that there was any desig- 
nation of the property as “belonging to me,” or any description beyond 
that of township and section, yet the court allowed the property the 
testator intended to pass under the will. 

If the court cannot find expressly or impliedly in the will any words 
which describe the land as belonging to the testator, it seems that the 
devise must fail. Giving the correct section, when township and range 
are wrong, does not alone seem a sufficient expression of the testator’s in- 
tent to give a specific lot of land.'® But it is dangerous to dogmatize on a 
problem of construction, and the solution of such a problem must always 
depend largely on the facts of the particular case. 





RECENT CASES 


ADMIRALTY — Torts — LimitaTION OF LiaBILiTy.—A tug with a car 
float in tow collided with a steamship. Both the steamship and the tug were 
negligent. The owner of the tug and car float seeks to limit his liability to 
the value of the tug. Held, that he may doso. The Begona II, 259 Fed. 219 
(Dist. Ct. D. Md.). 

Federal legislation limits the liability of a shipowner to the value of his inter- 
est for any damage caused by a collision occurring without his privity or knowl- 
edge. See Rev. Stat., § 4283. The maritime law, however, had previously 
limited liability in the same way for the same reason that influenced Congress,— 
encouragement of shipping. See Norwich & New York Transportation Co. v. 
Wright, 13 Wall. (U. S.) 104, 116. See also HUGHES, ADMIRALTY, 302, 303. 
The courts apportion the damages for a collision equally among all the ships 
responsible therefor, regardless of ownership. The Manhattan, 181 Fed. 2209; 
The Eugene F. Moran, 212 U.S. 466. The rule is the same if some of the vessels 
are in the tow of others. The Eugene F. Moran, supra. But the second cir/ 
cuit has properly held that the negligence of the towing vessel should not be 
imputed to the tow. The Transfer No. 21, 248 Fed. 459. See also Sturgis v. 
Boyer, 24 How. (U.S.) r10. But the sixth and ninth circuits have reached an 
opposite conclusion on the ground that by being engaged in a common enter- 
prise the two vessels are to be treated as one. The Thompson Towing & Wreck- 
ing Ass’n v. McGregor, 207 Fed. 209; Shipowners’ & Merchants’ Tugboat Co. v. 
Hammond Lumber Co., 218 Fed. 161. The fourth circuit, however, has held 
that a barge in tow is a separate vessel to such an extent that it must comply 


4 2 It. L. BULL. 290. 

16 Wilmes v. Tiernay, 174 N. W. 271 (1919). 

16 Cf. Nussey v. Jeffery, [1914] 1 Ch. 375, “their daughter” held a sufficient ex- 
pression of testator’s intent to give to one vasa one of five daughters, identified by 
extrinsic evidence. 
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with a statute requiring every ship to accept a pilot’s services. The Carrie L. 
Tyler, 106 Fed. 422. It is to be hoped that the doctrine of the second circuit, 
adopted by the principal case, will ultimately prevail. A doctrine of imputed 
negligence is as much out of place in admiralty as it is in the common law. 





ANIMALS — DAMAGE TO PERSONS AND CHATTELS BY ANIMALS — HORSE 
STRAYING ON THE HicHway. — The plaintiff’s automobile was damaged in a 
collision with the defendant’s horse which was at large in the highway ad- 
joining the defendant’s land. The defendant. owned to the center of the road. 
It was not shown that the defendant knowingly permitted his horse to be there, 
or that he had knowledge of any quality in the horse that would make such a 
collision especially probable. The lower court granted a nonsuit. Held, that 
this was not error. Dyer v. Mudgeit, 107 Atl. 831 (Me.). 

Where a local statute or ordinance forbids the presence of stray animals in 
the highway, the case would turn on whether the statute was intended merely 
to prevent trespasses, or to protect travelers as well. Marsh v. Koons, 78 Ohio 
St. 68,84 N. E. 599. Cf. Decker v. McSorley, 111 Wis. 91, 86 N. W. 554. Inthe 
absence of such statutes, some jurisdictions hold that it is not wrongful for the 
animal to be on the highway, and thus reach the result of the principal case. 
Holden v. Shattuck, 34 Vt. 336; Brady v. Straub, 177 Ky. 468, 197 S. W. 938; 
Higgins v. Searle, 25 T. L. R. 301. But in other states the contrary view is 
held. Leonard v. Doherty, 174 Mass. 565, 55 N. E. 461; Barnes v. Chapin, 
4 All. (Mass.) 444; Baldwin v. Ensign, 49 Conn. 113. It would seem possible 
to subject an animal straying in the highway to the same rules as an animal 
trespassing on private land. See 32 Harv. L. REv. 420. But since the courts 
do not proceed on this theory the defendant’s ownership of part or all of the 
highway becomes immaterial. In other cases the courts have not considered 
the presence of the animal in the highway, and have excused the owner from 
liability on the basis of the unforeseeable nature of the accident. Earl v. Van 
Alstine, 8 Barb. (N. Y.) 630; Maloney v. Bishop & Bridges, 105 N. W. 407 
(Iowa); Heath’s Garage v. Hodges, 32 T. L. R. 134. It is to be noted that the 
doctrine of scienter does not properly belong in these cases. Scienter has to do 
with the probability of an animal acting contrary to the normal nature of his 
kind; whereas in these cases it is a question of the probability of any animal 
of a certain kind acting in the way that the defendant’s animal actually did. 
See Klenberg v. Russell, 125 Ind. 531, 25 N. E. 596; Earl v. Van Alstine, supra. 





BANKRUPTCY — DISCHARGE — BURDEN OF PROOF IN ATTACKING Dis- 
CHARGE. — The defendant had sold an automobile to the plaintiff, making 
certain express representations concerning it, and agreeing that if it did not 
fulfill these representations he would refund the money. The plaintiff had re- 
turned it, and upon refusal by the defendant to refund the money had ob- 
tained a judgment for the same, the jury finding the above facts to be true. 
The defendant then became bankrupt and the plaintiff proved the judgment 
and received dividends. Having received his discharge in bankruptcy, the 
defendant now sought to have the judgment discharged. The plaintiff opposed 
on the ground that it had been based on a liability for obtaining property by 
false pretenses and hence was not discharged under Section 17a (2) of the 
Bankruptcy Act. Held, that the judgment be discharged. Guindon v. Brusky, 
43 Am. B. R. 263 (Minn.). 

A discharge in bankruptcy releases the bankrupt from all provable debts 
except those specified in Section 17 of the Bankruptcy Act. Bluthenthal v. 
Jones, 208 U. S. 64. The discharge does not automatically relieve the bank- 
rupt, however, and its effect upon a particular debt is to be determined by the 
court in which an action thereon arises. In re Weisberg, 253 Fed. 833; In re 
Lockwood, 240 Fed. 161. The burden of establishing is on the creditor, who 
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seeks to bring his claim within one of the exceptions. Bluthenthal v. Jones, 
supra; In re Miller, 212 Fed. 920. Where the debt is a judgment, the court 
will look behind that in order to see upon what the judgment is based. Bullis v. 
O’ Beirne, 195 U.S. 606; Forsyth v. Vehmeyer, 176 Ill. 359, 52 N. E. 55, affirmed 
in 177 U. S. 177._ However, in determining this question, only the records of 
the case are available and admissible. Bullis v. O’ Beirne, supra; Burnham v. 
Pidcock, 58 App. Div. 273, 68 N. Y. Supp. 1007. A claim on an express war- 
ranty is essentially a claim arising out of a contract. Frederic L. Grant Shoe 
Co. v. Laird Co., 212 U.S. 445. Where it is doubtful whether it was based on 
contract or on fraud, the creditor has not sustained his burden of proving the 
claim to be within the excepted class and hence it is discharged. Cooke v. 
Plaisted, 181 Mass. 82, 62 N. E. 1054; Hallagan v. Dowell, 179 lowa, 172, 161 
N. W. 177. This seems to be the situation in the principal case. 


BANKRUPTCY — FRAUDULENT CONVEYANCES — RIGHTS OF SUBSEQUENT 
CREDITORS WHEN NO FRAUD AS TO THEM. — A trustee in bankruptcy, proceed- 
ing under § 70 e of the Bankruptcy Act of 1898, had imposed a charge on certain 
property, fraudulently conveyed only as to existing creditors. The amount of 
the charge had been paid to the trustee, and the only existing creditor petitioned 
that the whole amount be paid over to him. The petition was denied. Held, 
that the judgment be reversed. American Trust & Savings Bank v. Duncan, 
43 Am. B. R. 7 (Cire. Ct. App.). 

A trustee in bankruptcy, suing under § 70¢ of the Bankruptcy Act of 1898, 
to set aside a conveyance, fraudulent only as to existing creditors, did not in his 
bill give the names of the existing creditors. The conveyance was set aside. 
Held, that the decree be sustained. Riggs v. Price, 43 Am. B. R. 413 (Mo.). 

The right of subsequent creditors to set aside conveyances is variously made 
to depend upon fraud as to them and fraud as to existing creditors. Harlan 
v. Maglaughlin, 90 Pa. 293; Ebbitt v. Dunham, 25 Misc. 232, 55 N. Y. Supp. 
78. But where the subsequent creditor cannot set aside the conveyance, he 
should not participate in the proceeds in case one with a better right does set it 
aside. Lee v. Hollister, 5 Fed. 752. See Gardner v. Kleinke, 46 N. J. Eq. 90, 94, 
18 Atl. 457, 459. However, the rights of subsequent creditors, when the debtor 
becomes bankrupt, have been in effect increased by the Bankruptcy Act. The 
trustee, it would seem, acts for the benefit of all the creditors and not for the 
benefit of a particular creditor. See In re Rodgers, 125 Fed. 169, 180. Thus, 
where a creditor holds a note, in which the bankrupt has waived certain exemp- 
tions for the benefit of the creditor, the trustee will not act for that creditor on 
the waiver of exemption. Lockwood v. Exchange Bank, 190 U.S. 294. Again, 
§ 67 f of the Bankruptcy Act, which avoids all] liens obtained through legal pro- 
ceedings within four months prior to the petition unless the court orders the 
lien preserved for the benefit of the estate, is interpreted as meaning that when 
the lien has been so preserved, the distribution of the proceeds is not con- 
fined to the existing creditors. First National Bank v. Staake, 202 U. S. 141; 
Globe Bank, etc. v. Martin, 236 U.S. 288. See 28 Harv. L. REv. 703. Section 70e 

‘provides that the trustee may set aside a conveyance which any creditor might 
have avoided. Neither § 67 f nor § 70¢ prescribes a distribution of proceeds 
which come into the trustee’s hands as a result of his succeeding to the creditor’s 
rights, but it would seem that the trustee is acting for the benefit of all the cred- 
itors, as well under § 70¢ as under § 67 f. If American Trust & Savings Bank v. 
Duncan is sound, it must follow that existing creditors alone will benefit from a 
charge imposed through their rights by the trustee, while they will have to 
share with subsequent creditors in case they have themselves secured a lien, 
within four months prior to bankruptcy, through legal proceedings. Nothing 
further than the statement of this result seems necessary to point out the un- 
desirability of the decision. 
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CHARITIES AND TRUSTS FOR CHARITABLE USES — WHAT CONSTITUTES 
CHARITIES — BEQUEST FOR MassEs. — The testator in his will bequeathed 
sums of money to religious bodies for the celebration of masses. Held, that 
such gifts are not illegal. Bourne v. Keane, [1919] A. C. 815 (House of Lords). 

The validity of a bequest for masses is sustained or denied in different juris- 
dictions on varying grounds. One view, maintained by an increasing number of 
courts, holds that such a gift establishes a valid charitable trust. Schouler, 
Petitioner, 134 Mass. 426; Gilmore v. Lee, 237 Ill. 433, 86 N. E. 568; Webster v. 
Sughrow, 69 N. H. 380, 45 Atl. 139. The celebration of masses is publicly 
conducted and therefore the benefit conferred is not confined solely to that 
received by the testator. Some courts uphold the gift as a private trust which 
may not extend beyond the period of perpetuities. Re Zeagman, 37 Ont. L. 
Rep. 536. See Kehoe v. Wilson, 7 L. R. Ir. 10,16. New York and other states 
hold that a private trust is attempted which fails, however, under the doctrine 
of Morice v. Bishop of Durham, for lack of a definite beneficiary. Holland v. 
Alcock, 108 N. Y. 312,15 N. E. 302; Festorazzi v. St. Joseph’s Catholic Church, 
104 Ala. 327, 18 So. 394. But see In re Eppig’s Estate, 63 Misc. 613, 118 N. Y. 
Supp. 683. Still a fourth view regards the bequest, if made to a specific priest, 
as a gift, conditioned upon the requested services being performed. Sherman v. 
Baker, 20 R. I. 449, 40 Atl. 11; Harrison v. Brophy, 59 Kan. 1, 51 Pac. 883. 
In England, however, on the basis of an early statute these trusts’ were held 
illegal as a superstitious use. Adam’s & Lambert's Case, 4 Coke, 104 b. See 
1 Epw. VI, c. 14. See also DUKE, CHARITABLE USES, 126. And they were so 
held even after the passage of Catholic relief acts. West v. Shuttleworth, 
2 Myl.& K.684; Heathv.Chapman, 2 Drew. 413. Inthe principal case, however, 
the House of Lords overrules a long line of decisions and holds that a bequest 
for masses is not illegal, though it is left undecided whether it is charitable or 
not. This decision, coupled with a late case, in which the House of Lords sus- 
tained a trust to promote atheism, indicates an increasingly liberal attitude of 
the English judiciary towards free religious belief. See Bowman v. Secular 
Society, [1917] A. C. 406; 31 Harv. L. REv. 289. 


CHARITIES AND TRUSTS FOR CHARITABLE UsES— WuHaT CONSTITUTE 
CHARITIES — BEQUEST FOR THE BENEFIT OF “ DESERVING” MEMBERS OF A 
SPECIFIED RELIGIOUS CREED UPON MAaArriaGE.—A testator directed his 
trustees to invest £2000 in their names in certain securities, and “once in every 
three years from my decease select at their absolute discretion a deserving Jewish 
girl, giving the preference to relations of mine, and to pay to such selected girl 
on her marriage the income from the securities.” A summons raised the ques- 
tion whether such a bequest is charitable. Held, that it is. In re Cohen, 
36 T. L. R. 16. 

The court in the principal case supported the bequest on the ground that it 
tended to encourage marriage among Jews, and that it was for the benefit of the 
Jewish religion. The statute 43 Elizabeth, c. 4, is generally considered as 
broadly defining what purposes are charitable. See Morice v. Bishop of Durham, 
9 Ves. 399, 405. Seealso 29 Harv. L. REv. 793. A gift for the encouragement of 
marriage, even among members of a particular race or creed, is not found within 
the terms of that statute, and, it would seem, is not embraced within the spirit 
of it. It is difficult to support the bequest as a gift for a religious purpose, 
since the benefit to the Jewish religion from the trust is too remote. Cf. Laverty 
v. Laverty, [1907] 11. R.9. See also Hester v. Hester, 2 Ired. Eq. (N. C.) 330, 
340. Religious purposes are charitable only when they tend directly or in- 
directly toward the instruction or edification of the public. Cocks v. Manners, 
L. R. 12 Eq. 574. See Tupor, CHARITABLE Trusts, 3 ed.,9. But the decision 
might be supported on the ground that there is a trust for the relief of poverty. 
Though the term “deserving”’ does not necessarily mean “poor,” it might well 
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be construed to refer solely to needy girls. The money is to be paid over upon 
marriage when presumably the girl’s need for financial aid is greatest. A be- 
quest “to the widows and orphans of Linfield” has been held charitable as a 
relief of poverty. Aity.-Gen’l v. Comber, 2 Sm. & St. 93. See also Powell v. 
Ailty.-Genl, 3 Mer. 48; Thompson v. Corby, 27 Beav. 649. Likewise one for 
“deserving literary men who have not been very successful.” Thompson v. 
Thompson, t Coll. 395. ‘Yet all those bequests were in terms equally applicable 
to poor or rich. But compare Jn re Sutton, 28 Ch. D. 464; Nichols v. Allen, 130 
Mass. 211. 


CONSTITUTIONAL Law — Equat PROTECTION OF THE LAws — RIGHT OF 
WoMEN TO SAME CRIMINAL PENALTIES AS ARE IMPOSED ON MEN. — The de- 
fendant woman was convicted of keeping a liquor nuisance and committed to 
the state farm for women for an indeterminate period with a six months’ maxi- 
mum under a state statute. A man convicted of the same offense would have 
received a definite sentence with a six months’ maximum. Defendant appeals 
from the penalty on the ground that the statute differentiating women vio- 
lated the Fourteenth Amendment, guaranteeing equal protection of the laws. 
Held, that the statute is constitutional. State v. Heitman, 181 Pac. 630. (Kan.). 

For a discussion of this case, see NOTES, p. 449. 


CONSTITUTIONAL LAw— WORKMEN’S COMPENSATION AcTs — LIABILITY 
WITHOUT FauLt — FactAL DIsFIGUREMENT. — The plaintiff sustained, in the 
course of a hazardous employment, accidental injuries which resulted in serious 
facial disfigurement. He sued his employer under a New York statute provid- 
ing for compensation by the employer for such disfigurement. (WORKMEN’S 
CoMPENSATION LAw, § 15, subd. 13.) Held, that the plaintiff may recover. 
New York Central R. R. Co. v. Bianc, U.S.Sup. Ct., October Term, 1919, No. 374. 

It is now well settled that employers may be stripped, by legislation, of 
common-law defenses, such as contributory negligence or assumption of risk, 
in suits by employees for injuries arising in the course of employment. New 
York Central R. R. Co. v. White, 243 U.S. 188; Mountain Timber Co. v. Wash- 
ington, 243 U. S. 219. Furthermore, the employer may be made liable for 
accidental injuries in a hazardous industry, though morally not culpable. 
Arizona Employers’ Liability Cases, 250 U. S. 400. See 33 Harv. L. REv. 86. 
Such changes of the common law are not arbitrary, since they merely shift the 
burden of human wastage to the industry which is responsible for it. See 
Eugene Wambaugh, “‘Workmen’s Compensation Acts,” 25 Harv. L. REv. 129. 
The amount of compensation may be determined with or without a jury, by 
prescribed scale or by jury estimate of actual loss. New York Central R. R. Co. 
v. White, supra; Arizona Employers’ Liability Cases, supra. Usually the legis- 
lation takes as the basis for compensation the impairment of earning power. 
Disfigurement, especially of face, may well cause a loss of earning power, irre- 
spective of its effect upon the mere capacity for work. Ball v. Hunt & Sons, 
Lid., [1912] A. C. 496. But even though a statute allows compensation for pain 
and disfigurement, in addition to that for loss of earning power, it is not un- 
reasonable. Arizona Employers’ Liability Cases, supra. Even at common law, 
where pain and suffering accompany physical injury from without, they may be 
considered as an element of damages. U.S. Express Co. v. Wahl, 168 Fed. 848; 
Coombs v. King, 107 Me. 376, 78 Atl. 468; Patterson v. Blatti, 133 Minn. 23, 
157 N. W. 717. Accordingly, the principal case seems clearly correct in up- 
holding the reasonableness of a statute allowing compensation for disfigure- 
ment alone, where caused by a hazard of the industry. 


CoRPORATIONS — DIRECTORS AND OTHER OFFICERS — LIABILITY OF PRESI- 
DENT TO CORPORATION FOR SECRET Prorits. — The defendant, the president 
of a corporation, in consideration of a bonus, secretly agreed with A to release 
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certain territorial rights of the corporation to A, and to procure and transfer to 
him a majority of the stock of the corporation. The defendant forced the 
release of the right and acquired and transferred all of the stock except a small 
block held by the plaintiff, who now brings a bill in equity to compel the de- 
fendant to account to the corporation for the bonus. Held, that the defendant 
must disgorge. Keeley et al. v. Black et al., 107 Atl. 825 (N. J. Eq.). 

When an officer of a corporation uses the corporate machinery for his own 
secret advantage, he may be compelled to account to the corporation for any 
profit he derives from the transaction, since there is a fiduciary relation between 
him and the corporation. McClure v. Law, 161 N. Y. 78, 55 N. E. 388; Good- 
body v. Delaney, 82 N. J. Eq. 140, 91 Atl. 724. The principal case gives a 
moment’s pause, however, since it is clear that when the officer accounts to the 
corporation this will enure largely to the benefit of A, who does not seem par- 
ticularly deserving. If no one of the old stockholders remained, so that ac- 
counting to the corporation would benefit only undeserving persons, equity 
would look beyond the corporate form to see who were the ultimate benefi- 
ciaries, and would refuse relief. Home Fire Insurance Co. v. Barber, 67 Neb. 
644, 93 N. W. 1024. But equity will not fail to do justice to an innocent peti- 
tioner merely because there is an incidental benefit to one wrongdoer at the 
expense of another. See New Sombrero Phosphate Co. v. Erlanger, L. R. 
5 Ch. D. 73, 114. See also 1 MORAWETZ, PRIVATE CORPORATIONS, 2 ed., § 294. 
This is the situation in the principal case. The dictum that the defendant 
might also be liable to the former stockholders who had parted with their 
shares, in an action of deceit, seems correct if there was actual misrepresenta- 
tion. But New Jersey does not recognize any duty on the part of an officer to 
make a full disclosure when buying stock from a stockholder. Crowell v. 
Jackson, 53 N. J. L. 656, 23 Atl. 426. See 4 FLETCHER, CYCLOPZDIA OF 
CORPORATIONS, § 2564. 


CriMINAL LAw — STATUTORY OFFENCES — VIOLATION OF ESPIONAGE ACT 
OF 1918 — WHat ConsTITUTES SPECIFIC INTENT. — The defendants were con- 
victed for publishing two leaflets in violation of the Espionage Act, as amended 
in 1918. The leaflets appealed to Russian workers in America to rise and pre- 
vent the intervention of America against the Revolutionary government in 
Russia. Workers in munition factories were urged to cease production; and a 
general strike was advocated. The statute required an “intent to hinder the | 
United States in the prosecution of the war.” The defendants claimed that the 
leaflets showed only an intent to stop American interference in Russia, and that 
therefore the evidence was insufficient to support the verdict. Held, that the 
conviction be affirmed. Abrams v. United States, U.S. Sup. Ct., October Term, 
1919, No. 316. 

For a discussion of the principles involved in this case, see NOTES, p. 442, 


supra. 


DAMAGES — MEASURE OF DAMAGES — CONVERSION OF Stock. — The de- 
fendant stock-broker was held to have converted the stock of the plaintiff’s 
intestate by a wrongful sale. (In re Berberich’s Estate, 257 Pa. 181, ror Atl. 
461.) A second adjudication for the purpose of determining the amount of 
damages to be paid by the defendant was required. Held, that the damages 
should be the highest market price of the stock between the conversion and the 
trial. In re Berberich’s Estate, 107 Atl. 813 (Pa.). 
Generally in an action for conversion the measure of recovery is the value of 
the property at the time of the conversion, with legal inferest from that time. 
Hunt v. Boston, 183 Mass. 303, 67 N. E. 244; Hayden v. Bartlett, 35 Me. 203. 
See 2 SepGwick, DAMAGES, 9 ed., § 943. Some courts apply the same rule 
of damages to a conversion of marketable securities. Continental Mining Co. 
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v. Bliley, 23 Colo. 160, 46 Pac. 633; Franklin Bank v. Harris, 77 Md. 423, 26 
Atl. 523. It is clear, however, that the application of the general rule affords 
inadequate compensation to the owner of the stock. See Barber v. Ellingwood, 
137 N. Y. App. Div. 704, 713, 122 N. Y. Supp. 360, 378; Dimock v. U. S. Nat. 
Bank, 55 N. J. L. 296, 304, 25 Atl. 926, 928. In an endeavor to reach a more 
equitable result, the New York courts have laid down a special rule of damages 
for the conversion of stock; viz., the highest price reached during a reasonable 
time in which the plaintiff might have replaced his stock after learning of the 
conversion. Wright v. Bank of Metropolis, 110 N. Y. 237, 18 N. E. 79; Baker v. 
Drake, 53 N.Y. 211. See 19 Cot. L. REV. 379. But the plaintiff may at his 
option rely on the general rule. McIntyre v. Whitney, 139 N. Y. App. Div. 557, 
124 N. Y. Supp. 234, aff’d 201 N. Y. 526, 94 N. E. 1096. See 24 Harv. L. REv. 
62. This so-called New York rule is favored by many jurisdictions. Galigher 
v. Jones, 129 U. S. 193; Dimock v. U. S. Nat. Bank, supra; Citizens Ry. Co. v. 
Robbins, 144 Ind. 671, 42 N. E. 916. By allowing the plaintiff to recover the 
highest price of the stock between the conversion and the trial, the Pennsyl- 
vania court in the principal case more than compensates the owner of the 
securities, and in effect penalizes the converter in a civil action in which exem- 
plary damages are not an element. The rule has been justly criticized. See 
Baker v. Drake, supra, 217; Pinkerton v. Manchester Railroad, 42 N. H. 424, 
461. 


DAMAGES — MEASURE OF DAMAGES — RECOVERY FOR BREACH OF WAR- 
RANTY. — A corporation sold a tractor to the defendant with warranties that it 
would do general farm work. In an action by the plaintiff, to whom the cor- 
poration had assigned the contract, the buyer sought to set off, inter alia, the 
loss of profits from land due to the absence of a crop which he could have sown 
if the tractor had been as warranted. Held, that such damages may be set off. 
Mager v. Baird Co., [1919] 3 W. W. R. 428. 

Damages for a breach which occurs prior to an assignment, provided that it 
is a breach of the contract assigned or is directly connected with it, may be set 
off against the assignee. Newfoundland v. Newfoundland Ry. Co., 13 App. Cas. 
199. Loss of profits within the contemplation of the parties when the contract 
was made may be recovered. Hydraulic Engineering Co. v. McHaffie, 4 Q. B. D. 
670; Passinger v. Thornburn, 34 N. Y. 634. When a warranty has reference to 
the specific purpose for which an article was sold, such purpose is thereby shown 
to be within the contemplation of the parties, and a recovery may therefore be 
had for a loss that is a proximate result of the breach. Beeman v. Banta, 118 
N. Y. 538, 23 N. E. 887; Walker v. France, 112 Pa. St. 203, 5 Atl. 208. The law 
has gone far in awarding consequential damages for a breach of a warranty, 
and, to that end, in considering losses to be proximate results of the breach. 
Cf. Buckbee v. Hohenedal Co., 224 Fed. 14. See 29 Harv. L. REv. 221. See 
also WILLISTON, SALES, § 615. But even when it might well be said that the 
loss is proximate, recovery will be denied if the computation of damages is so 
conjectural as to be speculative. Thus it has been held that a loss of profits due 
to a defect in a warranted race-horse, where the profits depended on other 
conditions than those warranted, is both too remote and speculative. Connoble 
v. Clark, 38 Mo. App. 476. And so in the case of a warranted machine. New 
York Co. v. Fraser, 130 U. S. 611. The instant case is an extreme application 
of the doctrine of consequential damages to a loss that should more properly be 
considered remote and speculative, 


DESCENT AND DISTRIBUTION — FORFEITURE OF ESTATE — CONSTITUTION- 
ALITY OF STATUTE DENYING Dower TO SLAYER OF HusBAND.—A Kansas 
statute provides that a person convicted of killing another from whom he 
would inherit property shall be denied all right to such property, and that it 
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shall descend or be distributed as if the person so convicted were dead. The 
statute is attacked as unconstitutional in a case wherein a wife has been con- 
victed of manslaughter for killing her husband. Held, that the statute is 
constitutional. Hamblin v. Marchant, 180 Pac. 811 (Kan.). 

Prior to this statute Kansas allowed the criminal to profit by his own crime 
‘by taking the inheritance. McAllister v. Fair, 72 Kan. 533, 84 Pac. 112. This 
result the statute here aimed to preclude. .The statutory disqualification 
might conceivably attach either upon conviction or at the instant of killing. 
The legislature has no power to interfere with dower which has become vested. 
Bottorf v. Lewis, 121 lowa, 27, 95 N. W. 262. Consequently, to say that the 
disqualification it created takes effect only upon conviction and, therefore, 
following the vesting of the estate, would nullify the statute. Further, the 
statute has expressly directed descent to others than the guilty person. The al- 
ternative construction — that the disqualification attaches at the moment of 
killing — makes the very act which would cause the dower to become vested 
in the actor work as a bar to its vesting. Acquittal is thus a condition subse- 
quent to the disqualification and conviction a condition precedent to the suc- 
cessful assertion of rights by others who claim under the statute. By this 
construction, which was the one taken in the principal case, the sole interest 
affected by the statute is that represented by the wife’s statutory dower be- 
fore her husband’s death. This interest is not vested and may be altered at 
will by the legislature. Griswold v. McGee, 102 Minn. 114, 112 N. W. 1020, 
and 113 N. W. 382. See Randall v. Kreiger, 90 U. S. (23 Wall.) 137, 148. 
Analogous reasoning has been employed to reach at common law the object 
aimed at by the Kansas statute. Perry v. Strawbridge, 209 Mo. 621, 108 S. W. 
641; Box v. Lanier, 112 Tenn. 393, 79 S. W. 1042. 


EMINENT DoMAIN—WHEN IS PROPERTY TAKEN ?—STREET CONSTRUCTION 
AND RE-GRADING. — Part of a vacant tract was taken for a street, and the 
owner claimed compensation for damages to the remainder caused by the use 
to which the city intended to put the land taken, viz., a public street at a level 
several feet below the natural level of his land. Held, that this is not a proper 
element of damages. In re Skillman Ave. in City of New York, 177 N. Y. Supp. 
67. 
: Part of a tract was taken, and the new street was to be constructed from 
twenty-one to twenty-five feet above the natural level of the land. The owner 
claimed that compensation should be made for the resulting depreciation in 
value of the remainder. Held, that this is a proper element of damage. In 
re Putnam Ave. West in City of New York, 177 N. Y. Supp. 768. 
For a discussion of these cases, see NOTES, p. 451, supra. 


EQUITABLE LIENS — EFFECT OF PROMISE THAT BONDHOLDERS SHALL SHARE 
IN SECURITY OF FuTuRE Mortcaces. — The plaintiff corporation issued bonds 
in which it promised that, if it thereafter mortgaged any of the property owned 
by it at the date of issue, the bondholders should share equally with the future 
mortgagees in the security. The lower court sent up these questions: (1) Did 
the bonds create an equitable lien on the corporation property at the date of 
issue? (2) Could the corporation effect a mortgage which would exclude the 
bondholders from sharing in the security? Held, that the first question be 
answered in the affirmative, the second in the negative. Connecticut Co. v. 
New York, N. H. & H. R. R. Co., 107 Atl. 646 (Conn.). 

Fora discussion of the principles involved in this case, see NOTES, p. 456, Supra. 


Equity — Bitts oF PEACE — BILL To ENjoIn NuMERovs SulIts IN A JUs- 
TICE’s CouRT AND TRy AS ONE IN Equity. — The defendant, assignee of 648 
claims against the plaintiff for excess freight charges, brought that many 
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separate actions against the plaintiff in a justice’s court. The court costs 
alone would have exceeded the total amount claimed; and under procedural 
rules in that state the actions could not have been consolidated in a justice’s 
court. The plaintiff corporation in a bill in equity asked for an injunction 
against the separate prosecution of these actions, and for their tria] as one in 
this suit. It alleged the facts set forth above, a conspiracy between the de- 
fendant and the justice to defraud the plaintiff, and that the plaintiff had a meri- 
torious defense to the several actions in the alleged unconstitutionality of the 
statute giving rise to the claims. The lower court sustained a demurrer. On 
appeal, held, that the demurrer should have been overruled. Aiéchison, T. & 
S. F. Ry. Co. v. Smith, 183 Pac. 824 (Cal. App.). 

It is well settled that equity has jurisdiction to prevent a multiplicity of 
suits. See 1 Pomeroy, Eq. Juris., 4 ed., § 267. The only uncertainty is as to 
the extent of such jurisdiction. Where equitable relief is asked, equity in order 
to prevent numerous actions between the same parties and about the same 
subject matter, will generally act. Goodson v. Richardson, L. R. 9 Ch. 221; 
Coatsworth v. Lehigh Valley R. Co., 156 N. Y. 451, 51 N. E. 301; Bank of Ken- 
tucky v. Stone, 88 Fed. 383. But where the actions are between the same party 
on the one hand, and many parties on the other hand, there is a division of 
authority. Some courts have refused to order the actions to be tried in one 
equity suit unless there is a privity or community of interest between the many 
parties other than that all their cases involve similar questions of law and fact. 
Tribette v. Ill. Cent. R. Co., 70 Miss. 182, 12 So. 32; Cumberland Tel. & Tel. Co. 
v. Williamson, 101 Miss. 1, 57 So. 559; Ill. Steel Co. v. Schroeder, 133 Wis. 561, 
113 N. W. 51. But the weight of authority undoubtedly is that the community 
of interest need extend only to a similarity of law and fact. Mayor of York v. 
Pilkington, 1 Atkyns, 282; Ill. Cent. R. Co. v. Baker, 155 Ky. 512, 159 S. W. 
1169.: See 1 Pomeroy, Eq. Juris., 4 ed., § 269. On principle, equity should 
interfere only if the legal procedure is substantially inadequate to permit a 
proper defense and if, upon a balance of all interests concerned, justice will be 
promoted. See Hale v. Allinson, 188 U.S. 56, 77. See also R. V. Fletcher, 
“Jurisdiction of Equity Relating to a Multiplicity of Suits,” 24 YALE L. Jour. 
642-648; 21 Harv. L. Rev. 208. The principal case is clearly right, since the 
actions are between two parties only, the law and facts in all the several ac- 
tions are similar, damages are liquidated, and the legal procedure is grossly 
inadequate. , 


FEDERAL CouRTS — JURISDICTION BASED ON AMOUNT IN CONTROVERSY — 
REASONABLENESS AND Goon Faitx, oF CLam. — An action for the death of a 
girl three and a half years old was brought by her father in a federal court. A 
verdict of $900 was set aside as excessive. At the second trial the judge at the 
close of the plaintiff’s evidence entered a compulsory nonsuit on the ground 
that the controversy did not substantially involve the sum of $3600. Held, 
that the motion to take off the nonsuit be dismissed. Novitsky et al. v. Rozner, 
259 Fed. 913 (Dist. Ct., W. D., Pa.). 

The federal district courts have original jurisdiction of suits between citizens 
of different states where the matter in controversy exceeds the sum of $3000. 
Such courts are required to dismiss a suit whenever, at any stage of the proceed- 
ings, it appears substantially not to involve a dispute within the jurisdiction of 
the court. See 36 Stat. aT L., 1091, 1098; U. S. Jup. Cope, 24, 37. The pur- 
pose of the statute is to prevent the clogging of important tribunals with small 
causes. See Davis v. Mills, 99 Fed. 39, 40. It has been broadly stated that 
the amount claimed by the plaintiff in good faith determines the jurisdiction. 
Schunk v. Moline, etc. Co., 147 U.S. 500. See Leroy v. Hartwick, 229 Fed. 857, 
858. And, of course, the mere fact that a verdict for less than $3000 has been 
rendered will not affect the jurisdiction. Armstrong et al. v. Walters, 223 Fed. 
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451. But if the plaintiff’s complaint discloses to a legal certainty that he cannot 
recover the necessary amount the cause must be dismissed. Royal Insurance 
Co. v. Stoddard, 201 Fed. 915. The courts have thus, with respect to the plead- 
ings, required that a plaintiff’s belief that the jurisdictional amount is in con- 
troversy be not only bona fide but reasonable. But the rule has not been uni- ° 
formly applied where the plaintiff’s evidence discloses that he cannot recover 
$3000. As the objective standard will best accomplish the purpose of the 
statute it should be applied in this case too. It has in fact been applied. Hor- 
sted v. Merkley et al., 59 Fed. 502. See Maxwell v. A. T.& S.F. R.Co., 34 Fed. 
286. Contra, Lewis v. Klepner, 176 Fed. 343. The principal case wisely adopts 
the rule that the good faith must be reasonable. But the court must be careful 
to distinguish between its own opinion and the possible opinion of a reasonable 
man. Evans et al. v. Lehigh, etc. Co., 205 Fed. 637. 


INTOXICATING Liquors — CERTIORARI — LICENSE TO SELL LIQUOR GRANTED 
DurING NATIONAL PROHIBITION SET ASIDE AT SUIT OF PRIVATE CITIZEN. — 
On June 30, 1919, the Board of Commissioners of Jersey City issued a license 
for the sale of spirituous liquors from its date to July 1, 1920, “‘subject to the 
provisions of the laws regulating the sale of intoxicating liquors and the grant- 
ing of licenses therefor.” A private citizen of Jersey City prosecuted a writ of 
certiorari against'the commissioners to set aside the license as violative of the 
federal Wartime Prohibition Act and the prohibition amendment to the Federal 
Constitution. (40Stat. at L. 1045; U.S. Const. Am. Art. XVIII.) Held, that 
it be set aside. Wilson v. Commissioners of Jersey City, 107 Atl. 797 (N. J.). 

It is a general rule that a court will not review the proceedings of another 
tribunal by a writ of certiorari unless the prosecutor can show that he will suffer 
a special injury beyond that sustained in common with the public. Davis v. 
Hampshire County, 153 Mass. 218, 26 N. E. 848; District Board of Education v. 
Gilleland, 191 Mich. 276, 157 N. W. 609. This rule is recognized in New Jersey. 
Tallon v. Hoboken, 60 N. J. L. 212, 37 Atl. 895. See Ford v. Bayonne, 87 N.J.L. 
298, 299, 93 Atl. 591, 592. But its decisions as to what constitutes such special 
interest are conflicting. See Specht v. Central Pass. Ry. Co., 68 Atl. (N. J.) 785, 
788. But some jurisdictions, while conceding the general rule above, allow any 
private citizen regardless of special interest to sue out the writ to enforce a duty 
owing to the public. Collins v. Davis, 57 Iowa, 256, 10 N. W. 643; State v. 
Ravalli County, 21 Mont. 469, 54 Pac. 939. This doctrine was applied in the 
case upon which the court in the principal case relied. Ferry v. Williams, 41 
N. J. L. 332. In regard to the:substantive point of the principal case, the de- 
cision also seems correct. State statutes are suspended when Congress, in the 
exercise of powers granted to it, legislates upon the same subject matter, pro- 
vided Congress intended its legislation to cover the whole field of that subject 
matter. Gulf, etc. Ry. Co. v. Hefley, 158 U.S. 98; Southern Ry. Co. v. Reid, 222 
U.S. 424. See Samuel Williston, “The Effect of a National Bankruptcy Law 
upon State Laws,” 22 Harv. L. REv. 547. See-also 29 Harv.-L. REv. 4309. 
Thus it would seem that the right of the commissioners in the principal case to 
grant licenses for the sale of spirituous liquors was suspended while the War- 
time Prohibition Act was in force. 


ManpDamus — Persons anv Acts Supject TO MANDAMUS — CONTROL OF 
EXECUTIVE OFFICERS BY THE Writ. — A statute provided “that any person or 
association of persons qualified to make entry under the coal land laws of the 
United States who shall have opened or improved a coal mine or coal mines . . . 
may locate the land upon which such mine or mines are situated” (33 STAT. AT 
L. 525). The petitioner claimed to have fulfilled the requirements of the statute 
and therefore to be entitled to a patent. Upon refusal of the Secretary of the 
Interior to issue one, he brings mandamus proceedings to compel such action, 
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Held, that the writ be refused. U.S. ex rel. Alaska Smokeless Coal Co. v. Lane, 
Sec. of the Interior. U.S. Sup. Ct., October Term, 1919, No. 36. 
For a discussion of this case, see NOTES, p. 462, supra. 


SALES — AFTER-ACQUIRED PROPERTY — FUTURE CROPS— RETENTION OF 
POSSESSION BY VENDOR. — The defendant sold the plaintiff all the beans to be 
planted and raised that year on the defendant’s land. It was expressly stated 
that title was to pass at once. After the beans were harvested, the defendant 
mortgaged the crop and transferred possession to the mortgagee. The buyer 
sued the seller and the mortgagee for the beans. Held, that title had passed 
to the plaintiff subject to the mortgagee’s lien. Hamilton v. Klinke, 183 Pac. 
675 (Cal.). 

The court’s decision was based upon the doctrine of potential possession. 
“Tn certain cases a seller may transfer title to goods which he does not thenown,” 
on the theory that he is already potential owner. Grantham v. Hawley, Hob. 
132; Briggs v. United States, 143 U. S. 346. See WILLISTON ON SALES, §§ 133- 
137. In practice this doctrine has been limited to crops and the young of 
animals. By the application of this doctrine, when such property comes into 
existence title passes to the buyer free from any defects arising since the bar- 
gain. Grantham v. Hawley, supra. Because of its great hardship upon inno- 
cent third parties, arbitrary limitations of the doctrine have been laid down 
in several states. Shaw v. Gilmore, 81 Me. 396, 17 Atl. 314. See 1913 MINN. 
GEN. StatT., § 6980. In England and in some states, except as applied to mort- 
gages, it has been abolished. See SALE or Goons Act, 56 & 57 VICcT., c. 71, 
§ 5 (3). See also Untrorm Sates Act, § 5 (3). In those states where the doc- 
trine is still upheld, through the intervention of another rule, a prior purchaser’s 
title is defeated by a sale and delivery by the seller to a subsequent purchaser. 
See WILLISTON’s CASES ON SALES, 3 ed., 384, note. See also Samuel Williston, 
“Transfers of After-Acquired Personal Property,” 19 Harv. L. REV. 560, 570. 
The principal case illustrates this safeguard against the hardships of the 
doctrine. 


SALES — Risk or Loss — Time or Passinc or TittE—C. I. F. Con- 
TRACTS. — The seller in Halifax contracted to sell to the buyer in Philadel- 
phia goods c. i. f. Philadelphia. The quoted price included the cost, insurance, 
and freight. The goods were destroyed in transit by a submarine. Held, that 
the loss falls on the buyer. Smith Co. v. Marano, 76 Leg. Int. 768. 

Unless a contrary intention appears, if the contract requires the seller to 
deliver at a distance, or to pay the freight, the property does not pass until the 
goods have been delivered to the buyer. See Unrrorm SALEs ACT, § 19, subd. 5. 
But ac. i. f. contract does not come within this section. See WILLISTON ON 
SALES, 408. While it might well be considered the same as a contract f. o. b. 
destination, it is treated more like a sale f. o. b. point of origin. See Mee v. 
McNider, 109 N. Y. 500, 503. This doctrine must rest on the theory that the 
obligation of a*c. i. f. contract is met by the delivery to the buyer of the bill of 
lading, invoice, and policy of insurance. Horst.Co.v. Biddell Bros.,{tgt1] 1 K. B. 
214, aff’d [1912] A. C. 18. See Karburg & Co. v. Blythe, Green, Jourdain & 
Co., [1915] 2 K. B. 379, 388. It is not clear from the cases whether the prop- 
erty in the goods passes at the time of the delivery of the goods to the carrier or 
at the time of the delivery of the documents to the buyer. See Mee v. McNider, 
supra; Karburg & Co. v. Blythe & Co., [1916] 1 K. B. 495, 514; Groom v. Barbour, 
[1915] 1 K. B. 316, 324. But it is unnecessary to decide this point, because it 
is clear that the risk throughout is on the buyer. Manbre Saccharine Co. v. 
Corn Products Co., [1919] 1 K. B. 198. Therefore, if the seller has followed his 
authority as to the insurance, and the goods are destroyed in transit by the 
public enemy, the seller is not thereby precluded from making a valid tender of 
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the documents, although he knows at the time that the goods are not in exist- 
ence; and the buyer is not relieved from the liability to pay the price, although 
the insurance does not cover war risk and he has no recovery for the loss. 
In re Weis & Co. v. Credit Colonial et Commercial (Antwerp), [1916] 1 K. B. 


346. 










SALVAGE — Wuat CONSTITUTES SALVAGE SERVICE. — The plaintiff schooner 
transferred passengers and baggage from the defendant ship which had run 
aground. The list of the ship and the number of passengers aboard her created 
a reasonable apprehension of danger although the rescue could have been ac- 
complished without the aid of the schooner. Held, that the service constituted 
salvage. Clayoquot Sound Canning Co. v. S. S. Princess Adelaide, 48 Dom. 
L. R. 478. 

The defendant tug had her rudder carried away in a heavy gale. In re- 
sponse to distress signals the plaintiff trawler made fast and brought the tug 
safely into port. Held, that the service constituted salvage. The Andrew 
Kelly v. The Commodore, 48 Dom. L. R. 213. 

For a discussion of these cases, see NOTES, p. 453, supra. 



















SPECIFIC PERFORMANCE — INADEQUACY OF CONSIDERATION AS A DEFENSE — 
CoNTRACT TO DEVISE IN CONSIDERATION OF PERSONAL SERVICES. — The pe- 
titioner and his uncle had contracted that, in consideration of personal services. 
to be performed by the petitioner during the uncle’s lifetime, the latter would 
make a will and leave his entire property to the petitioner. The bill alleged 
complete performance by the petitioner, the uncle’s death without having made 
a will, and prayed specific performance of the agreement. The defendant filed 
a demurrer, on the ground that the petition did not specify the value of the 
estate, or the value and extent of the services alleged to be the supporting 
consideration of the contract, A Georgia statute provides that “mere in- 
adequacy of price . . . may justify a court in refusing to decree a specific 
performance.” (1910 Ga. Civ. Cope, § 4637.) Held, that the demurrer be 
sustained. Potts v. Mathis, 100 S. E. 110 (Ga.). 

A valid contract to devise realty in consideration of personal services will be 
specifically enforced against the heir or devisee where the promisee has fully 
performed. Howe v. Watson, 179 Mass. 30, 60 N. E. 415; Burdine v. Burdine’s 
Ex’r, 98 Va. 515, 36S. E. 992; Brinton v. Van Coit, 8 Utah, 480, 33 Pac. 218. 
See 30 Harv. L. REv. 192. See also 28 Harv. L. REv. 241-245. Although the 
remedy by specific performance lies within the discretion of the court, a mere 
inequality of price and value will not be reason for denying it. Seymour v. 
Delancy, 3 Cow. (N. Y.) 445; Lawson v: Mullinix, 104 Md. 156, 64 Atl. 938; 
Harrison v. Town, 17 Mo. 237. See 15 Harv. L. REv. 318 and 741; 27 Harv. L. 
Rev. 288. But if the inadequacy of the consideration is so gross as to constitute 
great hardship, or is coupled with sharp practice or unfairness, equity will not 
decree specific performance. Cox v. Burgess, 29 Ky. L. Rep. 972, 96 S. W. 5773 
Marks v. Gates, 154 Fed. 481; Grizzle v. Sutherland, 88 Va. 584, 14 S. E. 332. 
The fairness of a contract to devise in consideration of personal services. 
should be determined with reference to the breadth of the undertaking to serve, 
and should not be deemed unfair merely because the contract has turned out 
to be advantageous to one of the parties. Warner v. Marshall, 166 Ind. 88, 
75 N. E. 582; Bless v. Blizzard, 86 Kan. 230, 120 Pac. 351; Howe v. Watson, 
179 Mass. 30, 60 N. E. 415. Statutes in some jurisdictions provide that specific 
performance “cannot” be given in case the consideration be inadequate. See 
1915 Cat. Civ. Cope, § 3391; 1907 Mont. REv. Civ. Cope, § 4417; 1913 So. 
Dak. Rev. Civ. Cope, § 2345. It has been intimated that such a statute makes 
inadequacy of consideration a ground for refusing specific performance apart 
from circumstances of hardship or unfairness. Morrill v. Everson, 77 Cal. 114, 
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19 Pac. 190. The proper interpretation seems to be, however, that the usual 
equity rule is declared. See Phelan v. Neary, 22 S. Dak. 265, 117 N. W. 142; 
Prince v. Lamb, 128 Cal. 120, 60 Pac. 689; White v. Sage, 149 Cal. 613, 87 Pac. 
193. This interpretation would seem clear when the statute, as in the 
principal case, provides that mere inadequacy of price “may justify” a court 
in refusing to decree specific performance. It has been held that a statute such 
as those cited above places the burden upon the plaintiff of alleging facts in his 
declaration which affirmatively show adequacy of consideration. White v. 
Sage, supra. But it seems more reasonable to hold that inadequacy of consid- 
eration is a matter of defense. Finlen v. Heinze, 28 Mont. 548, 73 Pac. 123. 
In the principal case there are no circumstances alleged which give rise to an 
inference of hardship or unfairness. It would seem, therefore, that the demurrer 
should have been overruled. 


TAXATION — LocaL ASSESSMENT FOR “Stock Law FEeNcES” — DIVERSION 
TO GENERAL Funp. —A statute authorized a county to sell its “stock law 
fences,” now no longer necessary, and directed that the proceeds, as well as 
the surplus of the stock law fund, should be returned to the general fund of the 
county. When the fences were built, assessments had been imposed upon 
landowners in that portion of the county where the fences were located. These 
landowners seek to have the proceeds of the sale and the surplus distributed 
among themselves alone, attacking the statute as unconstitutional. Held, 
that the statute is constitutional. Parker v. Board of Commissioners of Johnston 
County, 100 S. E. 244 (N. C.). 

The taxes with the proceeds of which the fences had been built were in the 
nature of local assessments. Cain v. Commissioners of Davie County, 86 N. C. 
8. Such assessments are not taxes within the equality and uniformity pro- 
visions of the state constitutions. Arnold v. Mayor, etc. of Knoxville, 115 Tenn. 
195, 90 S. W. 469; City of Auburn v. Paul, 84 Me. 212, 24 Atl. 817; City of St. 
Joseph v. Owen, 110 Mo. 445, 19 S. W. 713. But assessments must be appor- 
tioned according to benefits; and by the weight of authority constitutional 
provisions which forbid the taking of property without due process of law make 
such apportionment mandatory. White v. City of Tacoma, 109 Fed. 32; Erie 
v. Russell, 148 Pa. St. 384, 23 Atl. 1102. See Stuart v. Palmer, 74 N. Y. 183, 180. 
See 1 PAGE AND JONES, TAXATION BY ASSESSMENT, § 118. If the money 
has been collected by, assessment, but not expended, and the improvement 
abandoned, the persons assessed have a right to a refund. McConnwville v. 
City of St. Paul, 75 Minn. 383, 77 N. W. 993. See Bradford v. City of Chicago, 
25 Ill. 411, 416. And a similar right exists where there is a surplus. See City of 
Chicago v. McCormick, 124 Ill. App. 639, 640; Cleveland v. Tripp, 13 R. 1. 50, 
64. But if the proceeds have been used for the designated purpose, the person 
complaining cannot recover, even though the expected benefit has not accrued 
to him. Germania Bank v. City of St. Paul, 79 Minn. 29. The principal case 
seems doubtful, unless the decision can be rested upon the ground that, in view 
of the small amount involved, distribution among the property owners would 
be inexpedient and would yield almost nothing. It has been held that the con- 
stitutional requirement that taxes shall be uniform applies to their levy, and 
not to their distribution after they have been raised. Kerr v. Perry School, 
162 Ind. 310, 70 N. E. 246; Holton v. Mecklenburg County Com’rs, 93 N.C. 
430. 


TAXATION — PARTICULAR FoRMS OF TAXATION — TRANSFER TAX — TRANS- 
FER TO TAKE EFFEcT AT DeatH. — An uncle, retiring from a partnership in 
which he and his nephew were the only members, gave up to his nephew’a debt 
which the partnership owed him, upon the nephew’s promise to leave the 
money in the business and pay him two per cent on the amount until his death. 
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A statute provided that transfers of decedent’s property made in contemplation 
of death or intended to take effect in possession or enjoyment at or after such ° 
death should be subject to transfer tax. (1914 N.J.P.L. 267.) Held, that the 
transfer was not subject to the tax. Wolf et al. v. Comptroller of Treasury of 
N. J., 105 Atl. 871 (N. J.). 

A gift inter vivos not made in contemplation of death is not taxable. Matter 
of Spaulding, 49 App. Div. 541, aff’d 163 N. Y. 607, 57 N. E. 1124. But a 
transfer reserving a life estate to the grantor is taxable as intended to take 
effect at death. In re Keeney’s Estate, 194 N. Y. 281, 87 N. E. 428; Carter v. 
Bugbee, 91 N. J. L. 438, 103 Atl. 818. Such a transfer for consideration is not 
taxable. Blair v. Herold, 150 Fed. 199. But a transfer in return for a promise 
to pay interest no greater than the income of the property transferred is not 
supported by consideration. In re Estate of Reynold’s, 169 Cal. 600, 147 Pac. 
268. In substance, the grantor is reserving for himself a life income and the 
enjoyment of the grantee is postponed until the grantor’s death. This is pre- 
cisely the situation the statute was designed to cover. See 28 Harv. L. REv. 
437. To reason as the court did in the principal case that the transfer was a gift 
and the nephew’s promise an independent undertaking involves the difficulty of 
a waiver of a debt and a promise without consideration, and overlooks the 
fact that the agreements were in exchange for each other. Nevertheless, where 
the interest rate is low, it might well be held that the grantee’s enjoyment begins 
presently as to all but the part necessary to earn the required income. People v. 
Kelley, 218 Ill. 509, 75 N. E. 1038. The case might be supported upon the 
narrow ground that the promise to leave the money in the business imposed a 
risk which would render the nephew’s undertaking adequate consideration. 


TENANCY IN CoMMON — LEASE BY COTENANT — RIGHT OF A COTENANT TO 
ASSIGN HIS RIGHTS TO THE USE OF A SPECIFIC PART OF Premises. — In a prior 
suit by the present plaintiff against the present defendant, a lease made to the 
defendant by several of the plaintiff’s cotenants to which the plaintiff did not 
assent was declared void. The lessors were not made parties to that suit. 
The plaintiff now brings ejectment against the defendant, who admits the lease 
is void against the plaintiff, but claims that, under it, he is entitled to the same 
rights in the particular premises that his lessorshad. Held, that ejectment can- 
not be maintained. Pastine v. Altman, 107 Atl. 803 (Conn.). 

Attempts by one cotenant or by any number less than all the cotenants to 
dispose of the interests of the other cotenants are void as to them. Waring v. 
Crow, 11 Cal. 366; Murley v. Ennis, 2 Colo. 300. A lease by one cotenant 
dealing with all or with a definite portion of the land held in common is not 
binding on the cotenants who do not join in making it and do not accept its 
benefits. Mussey v. Holt, 24 N. H. 248; Southern Inv. Co. v. Postal Telegraph 
Cable Co., 156 N. C. 259, 72 S. E. 361. Under such a lease the lessee can claim 
no exclusive rights, because his lessor had no right to demand that the particu- 
lar part leased should be set off to him in case of partition. Dorn v. Dunham, 
24 Tex. 366; Marks v. Wakeman, 107 Ill. 251. But acotenant’s ownership in- 
cludes the privilege of exercising the right of the remaining cotenants to occupy 
and use the premises. See Gage v. Gage, 66 N. H. 282, 291, 29 Atl. 543, 547. 
See also Rising v. Stannard, 17 Mass. 282, 284. And a cotenant may authorize 
another to do whatever he himself might lawfully do with respect to the com- 
mon premises. Buchanan v. Jenks, 38 R. I. 443, 96 Atl. 307; Baker v. Wheeler, 
8 Wend. (N. Y.) 505. Accordingly some courts have given practical effect to 
leases by one or a part of the cotenants by considering them as licenses to use 
the specified premises, subject to the same conditions of cotenancy under which 
the lessor himself might have used them. Stark v. Barret, 15 Cal. 361; Rising 
v. Stannard, supra. This seems to be the rationale of the principal case. 












RECENT CASES 483 


TRUSTS — CREATION AND VALIDITY — ANNUITY CONDITIONED UPON Con- 
TINUED SEPARATION FROM HuSBAND. — The testator by his will directed 
trustees to pay an annuity to A, his mistress, provided and so long as she should 
not return to live with her present husband and should not remarry. A was 
living apart from her husband at the time of the execution of the will and the 
death of the testator. Held, that the trust be carried out according to its terms. 
Sparks v. Southall, 54 L. J. 362. 

Conditions in testamentary dispositions in limited restraint of marriage are 
not void as contrary to public policy. Jenner v. Turner, 16 Ch. D. 188; Reuff v. 
Coleman, 30 W. Va. 171, 3S. E. 597. A testator who leaves a fund in trust for a 
legatee “‘during such period as she shall remain unmarried” is understood not 
to be aiming at a restraint of marriage, but rather to providing for the support 
of the legatee until such time as she shall be married. Jones v. Jones, 1 Q. B. D. 
279; Trenton Trust Co. v. Armstrong, 70 N. J. Eq. 572, 62 Atl. 456. But a be- 
quest to a married woman living with her husband, to take effect upon her 
separation from him (by his death or otherwise), may well be frowned upon as 
tending to disturb the harmony of the marital relation. Jn re Moore, 39 Ch. D. 
116; Conrad v. Long, 33 Mich. 78. Yet even such bequests have been held 
valid when it is clear that the testator’s sole motive was to provide for the 
legatee in case she should be left alone. Thayer v. Spear, 58 Vt. 327, 2 Atl. 161; 
Coe v. Hill, 201 Mass. 15, 86 N. E. 949. In the principal case, the woman was 
not living with her husband at the time of the execution of the will nor at the 
testator’s death, and, in such a situation, courts will generally impute to the 
testator an intention primarily to provide the legatee with maintenance until 
some spouse should undertake that duty. In re Charleton, 55 Sol. J. 330; 
Dusbiber v. Melville, 178 Mich. 601, 146 N. W. 208. The further fact in the 
principal case that the beneficiary was the testator’s mistress is not, in the 
absence of statute, sufficient to make the bequest void as against public policy. 
Sunderland v. Hood, 13 Mo. App. 232. See PaGE, WILLS, § 24. 


TRUSTS — CREATION AND VALIDITY — CESTUI QUE TRUST AS TRUSTEE OF 
A SPENDTHRIFT Trust. — The testatrix devised the residue of her property 
to her executor, impressed with a spendthrift trust, the income to be paid to her 
husband for his life and then to her two children. The husband was named as 
sole executor. Although no misconduct on the part of the executor was shown, 
it was sought to declare the trust invalid. Held, that the trust was valid. In 
re Fox’s Estate, 107 Atl. 863 (Pa.). 

Spendthrift trusts under which the creator deprives himself of all power over 
the principal have always been valid in Pennsylvania. Rife v. Geyer, 59 Pa. 
St. 393; Shankland’s Appeal, 47 Pa. St. 113. Where, however, the sole trustee 
is also cestui que trust for life, it has been said that during his life there is a 
merger of the legal and equitable estates. See Wills v. Cooper, 1 Dutch. 
(N. J.) 137, 164; Rose v. Hatch, 125 N. Y. 427, 431, 26N. E. 467, 468. But where 
one of several trustees is also cestui que trust for life, it is clear there is no merger. 
Story v. Palmer, 46 N. J. Eq. 1, 18 Atl. 363. See Robertson v. de Brulatour, 
111 App. Div. 882, 902, 98 N. Y. Supp. 15, 28. Likewise there is no merger 
where one of several cestuis que trustent is himself sole trustee. Woodward v. 
James, 115 N. Y. 346, 22 N. E. r50. A merger, then, results only where all 
legal and equitable rights under the trust are settled upon one person, so that 
no one can question his disposition of the property. Where, as in the principal 
case, equitable remainders are created which limit the trustee-cestui’s power of 
disposition, there is, by the weight of authority, no merger during his life. 
Nellis v. Rickard, 133 Cal. 617, 66 Pac. 32; Losey v. Stanley, 147 N. Y. 560, 
42 NN: E. 8. See Spengler v. Kuhn, 212 Ill. 186, 193, 72 N. E. 214, 217. In view 
of the prevalence of spendthrift trusts in those states where they are valid, 
there would seem to be no reason for holding that because a man is cestut que 
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trusi under such a trust he is thereby to be considered too untrustworthy to 
act as trustee, nor has such a view been taken. Cf. Nichols v. Eaton, 91 U. S. 
716. : 


Trusts — CREATION AND VALIDITY — MERITORIOUS CONSIDERATION FOR 
ExecuTory Promise. — The testator executed an instrument, referred to by 
the court as a deed of trust, wherein he promised, for himself and his executors, 
to pay to the plaintiff, his wife, from whom he was living apart, a fixed annuity 
during her lifetime. As security for the performance of his promise he con- 
veyed certain property in trust for her. This property proved insufficient for 
the maintenance of the annuity, but the testator supplied the deficit while he 
lived. The plaintiff sought to have the trust fund increased from the estate to 
an amount large enough to support the annuity. Held, that the estate is liable. 
In re Hoffman’s Estate, 177 N. Y. Supp. 905 (Surr. Ct.). 

The weight of American authority is that meritorious* consideration is 
enough to turn an imperfect gift into a valid declaration of trust. See Scort, 
CasES ON TRUSTS, 151. But the law is fairly well settled that such consider- 
ation is not sufficient to support an executory promise. Matter of James, 146 
N. Y. 78, 40 N. E. 876; Landon v. Hutton, 50 N. J. Eq. 500, 25 Atl. 953. Contra, 
Crawford’s Appeal, 61 Pa. St. 52. Nor does the creation of a trust for the 
security of the promise seem to afford any reason for changing the rule when the 
security proves insufficient. Equity has gone far in turning an imperfect gift 
into a contract when substantial consideration has been given in form only. 
Ferry v. Stephens, 66 N. Y. 321. See Roscoe Pound, “Consideration in Equity,” 
13 It. L. Rev. 667, 671. But here no consideration is mentioned. It would 
seem that the case could not be supported except on the theory that the testator 
declared a trust of all his property to pay the annuity. Such a trust, while 
possible, could be established only by strong evidence of intent. Hickok v. 
Bunting, 67 App. Div. 560, 73 N. Y. Supp. 967. It might be urged that the 
payment of the deficit by the testator during his life was such evidence; but 
this was nothing more than the performance of his promise. The creation of 
the trust fund is inconsistent with an intent to hold the rest of the property in 
trust. And the fact that the testator made no attempt to treat the remaining 
property as a trust res would seem to be conclusive. Ambrosius v. Ambrosius, 


239 Fed. 473. 


Trusts — INFANT TRUSTEE — COMPELLING EXECUTION oF Trust. —A 
named her minor son, B, as beneficiary of her life insurance policy, upon trust, 
however, to pay her funeral expenses and to keep the excess. A died while B 
was still an infant and B made arrangements with an undertaker to conduct the 
funeral. B now seeks to avoid the payment of the undertaker’s bill. Held, 
that the bill must be paid. Amodei’s Estate, 76 Leg. Int. 733. 

An infant may be a trustee. Jevon v. Bush, 1 Vern. 342. See 1 Perry, 
Trusts, § 54. But because of his common-law disabilities, an infant is not 
liable ex contractu. See PoLLocx, Contracts, Williston’s ed., 59. The prin- 
cipal case must therefore go on some other ground than that the claimant is a 
creditor. It would not be doing violence to the intention of the settlor to say 
that the trust was for the benefit of any undertaker chosen by the trustee and 
that when chosen he would be the cestui que trust. See 18 Harv. L. REV. 529. 
Or it could be said that the personal representative of the settlor was the cestui, 
since, were it not for the trust, he would be liable for the reasonable funeral 
expenses of the‘deceased. Patterson v. Patterson, 59 N. Y. 574. In either case 
there would be the difficulty of compelling the infant to carry out the trust. 
It has been held that if an infant trustee makes a conveyance which he would 
have been bound to make upon coming of age, he cannot later disaffirm it. 
Anon. v. Handcock, 17 Ves. 383; Elliott v. Horn, 10 Ala. 348; Starr v. Wright, 
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20 Ohio St. 97. And a cestui que trust of a chose in action held in trust by an 
infant has been allowed to compel the obligor to pay directly to him. Levin v. 
Ritz, 17 N. Y. Misc. 737, 41 N. Y. Supp. 405. The principal case goes but a 
step beyond these cases. Nor is it objectionable, since under modern practice 
the same result could be obtained by removing the infant and appointing a new 
trustee. 


VENDOR AND PURCHASER — REMEDIES OF VENDOR — EQUITABLE LIEN OF 
Unpaw VENDOR. — The plaintiff sold and conveyed land to the defendant, 
receiving a promissory note in part payment. He indorsed the note to a bank 
as collateral security for advances. Upon failure to pay the note when due, 
the bank sued the defendant as maker and the plaintiff as indorser and got 
judgment against each, which judgment remains unsatisfied. The plaintiff 
then filed the present bill praying a declaration that he has a lien upon the land 
conveyed and is entitled to maintain a caveat against the land until payment of 
the amount due on the note, and also for foreclosure and sale of the land. The 
bank was not made a party to the bill. Held, that the plaintiff is entitled to 
maintain a caveat against the land, but not to foreclose. Denny v. Nozick, 
48 D. L. R. 310. 

Despite apparent inconsistency with the policy of recording statutes and 
theoretical objections, there are still a limited number of jurisdictions where an 
unpaid vendor of land has an equitable lien on the land for the purchase price. 
Mackreth v. Symmons, 15 Ves. 329; Wilson v. Plutus Mining Co., 174 Fed. 317. 
Contra, Ahrend v. Odiorne, 118 Mass. 261; Kauffault v. Bower, 7 S. & R. (Pa.) 
64. See 2 JoNES ON Liens, § 1063. Jurisdictions allowing such a lien are in 
hopeless confusion in regard to who may enforce it. See 2 JONES ON LIENs, 
§$§ 1092 ef seg. Some consider it personal to the vendor, and neither allow the 
lien to follow the debt in equity nor permit him expressly to assign it. Keith v. 
Horner, 32 Ill. 524; Hecht v. Spears, 27 Ark. 229. Some permit assignment as 
collateral security for the vendor’s debt but not otherwise. Carlton v. Buckner, 
28 Ark. 66. Other jurisdictions allow assignment freely. Sloan v. Campbell, 
71 Mo. 387; Nichols v. Glover, 41 Ind. 24. In such jurisdictions, payment to the 
transferee by the vendor as surety of course enables the latter to enforce the 
lien by subrogation. Mathews v. Aiken, 1 N. Y. 505; Riggs v. Chapman, 46 
S. W. 692 (Ky.). However, even in jurisdictions restricting assignment, if the 
_ vendor is later compelled to pay as indorser, his lien revives. Cotton v. Mc- 
Gehee, 54 Miss. 510; Hallock v. Smith, 3 Barb. (N. Y.) 267. In any jurisdic- 

4tion, therefore, which permits the lien at all, the grantor could enforce the lien 

,after payment. Before payment, however, since the bank was not a party in 

‘the principal case, it seems clear that the vendor should not be granted fore- 

1 closure and sale on a theory of exoneration. But the decree as granted amounts 
to no more than maintaining the status quo until the debt should be paid, and as 
~_ would seem to be properly granted. See Wolmershausen v. Gullick, [1893] 
2 Ch. 514. 


WILLs — Construction — CONDITIONAL WILts. — Before starting on a 
journey, the testator made a will providing, “in case of any serious accident, 
. . . [direct . . .” and therein left all his property to his aunt. The testator 
returned home safely. Held, that the will was not conditional. In re Tinsley’s 
Will, 174 N. W. 4 (Iowa). 

The validity of a will may depend upon the fulfillment of a condition. Davis 
v. Davis, 107- Miss. 245, 65 So. 241; In the Goods of Porter, L. R. 2 P. & D. 21. 
If the condition is plainly stated it will be enforced, whether precedent or 
subsequent in form. See 28 Harv. L. Rev. 336. A recent New York decision 
to the contrary seems insupportable. Jn re Steiner's Will, 152 N. Y. Supp. 725. 
But if the words of the condition are not mandatory, the condition will not be 
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enforced unless the particular form of the will evidently depended upon the 

condition. Davis v. Davis, supra. Courts do not favor conditional wills and 

will seize upon such circumstances as the permanence and naturalness of the 

bequests or the general inaccuracy of the testator’s language to construe away 

acondition. Eaton v. Brown, 193 U.S. 411. And in case of doubt courts prefer 

to construe the statement of contingency as expressing only the occasion for 

making the will at that particular time. Forquer’s Estate, 216 Pa. 331, 66 Atl. 

93; In the Goods of Dobson, L. R. 1 P. & D. 88. In accordance with these 
principles, the decision in the principal case seems to be a correct interpreta- 

tion of the testator’s intention. 


WILLS — CONSTRUCTION — ERRONEOUS DESCRIPTION OF LAND. — A tes- 
tator directed his executors to sell the northeast quarter of the northeast 
quarter of section 3, township 92, range 44. The testator never owned the 
northeast quarter of the northeast quarter but owned the northwest quarter of 
the northwest quarter of the designated section, township, and range. The 
executor before discovering the error in the will contracted to convey the north- 
west quarter of the northwest quarter to the plaintiff, who now seeks specific 
performance. Held, that a decree will issue. Wailmes v. Tiernay, 174 N. W. 
271 (Iowa). 

For a discussion of this case, see NOTES, p. 467, supra. 
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THE NEGOTIABLE INSTRUMENTS LAW ANNOTATED. By Joseph Doddridge 
Brannan. Third Edition. Cincinnati: The W. H. Anderson Company. 
1919. pp. iii, 622. 


This very. handy reference volume comes to us in a third edition, brought 
down to date. What that signifies in a general way is indicated by the 622 
pages of this edition as compared with the 250 pages of the first edition pub- 
lished in 1908. At that time thirty-four states and territories had adopted 
the Act, which to-day is in force in all of continental United States except 
Georgia, but including Alaska, besides Hawaii and the Philippine Islands. 
Apparently the only portions of our territory outside of Georgia in which it 
is not now effective are Porto Rico, the Canal Zone, Guam, and the Virgin 
Islands. This wider currency of the law, together with the lapse of time in 
all jurisdictions — the first edition was published eleven years ago — has of 
course vastly increased the number of adjudications. A rough calculation shows 
approximately 2360 entries in the table of cases as against about 600 in the first 
edition. All of'these that are of sufficient significance to justify it are stated 
in substance and commented on where needful. A useful feature, too often 
overlooked in books of this sort, is a statement in the preface of the precise 
point in the various Reports to which the author has carried his researches. 

The greatly increased size of the volume when compared with its humble 
beginnings is not due entirely, however, to the increase in adjudications re- 
viewed. It is largely accounted for by the use of larger type and liberal spac- 
ing. Typographically the body of the book is excellent, — it is good to look 
upon, — though the somewhat crowded title-page can scarcely be said to be 
a work of art. 

The volume contains, besides the law itself and all the adjudications upon 
it, section by section, all the useful auxiliary apparatus contained in the earlier 
editions, such as cross-references to the Bills of Exchange Act and tables of 
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corresponding sections with their numbering in the various state statutes 
and compilations. In future editions, when still more space will be required 
for the ever increasing adjudications, nearly a hundred and fifty pages can 
be saved by omitting the controversy over its adoption waged by Ames, 
Brewster, and McKeehan. This matter, excellent though it is, is of diminish- 
ing importance now, is abundantly accessible elsewhere, and would seem not 
to be strictly germane to the purpose of the book, which is, we suppose, to keep 
the profession up to date as to the status of this important statute before the 
courts. The author states in his preface that it is only “after much considera- 
tion and consultation with others” that he decided to retain these articles. 
It seems to the reviewer that it would not have been a serious mistake to omit 
them. Nowadays Punch’s advice to those about to marry is equally appli- 
cable to those about to insert any unnecessary matter in a law book. 

A table of the states in which variations or additions have been engrafted 
on the law shows instructively what difficulties in the way of pride of opinion 
confront the uniformitarians in law reform. Of fifty-two jurisdictions in 
which the law has been adopted, thirty-five have made some variations or 
engrafted some additions on the law as proposed. Not many of them, how- 
ever, reach the bad preéminence of Illinois and Wisconsin with their thirty- 
one and twenty-five changes respectively, though Kentucky, North Carolina, 
and South Dakota each has more than ten. But many more have only one 
or two, and those not important, so that the efforts at uniformity have been 
crowned with at least a large measure of success. 

In a word, this book, now brought down to date, will be found very useful; 
and that is all it aims to be. Howarp L. Smita. 

UNIVERSITY OF WISCONSIN. 





LEAGUE OF Nations: Its PRInciPLES EXAMINED. Volume II. By Theodore 
Marburg. New York: The Macmillan Company. 1919. pp: 149. 


A Socrety oF STATES: SOVEREIGNTY, INDEPENDENCE, AND EQUALITY IN A 
LEAGUE oF Nations. By W. T. S. Stallybrass. New York: E. P. Dutton 
and Company. 10919. pp. xviii, 243. 


Dissatisfaction with the treaty of peace, the unrestrained garrulity of the 
United States Senate, and the acuteness of labor problems have resulted in 
disillusionment and indifference with respect to the League of Nations. Yet 
the League, in President Wilson’s phrase, must be made “a vehicle of life”’; 
only through it can the world achieve a solution of the difficult problems that 
the Peace Conference failed to deal with, and only the unsatisfactory security 
which it grants will permit the cost of armaments to be reduced so that the 
world may avoid bankruptcy and, by measures of social amelioration, prevent 
great revolutions. If the recent conflict sowed so many seeds of industrial 
revolt, the present order will be completely unable to survive another great war. 

These truths have as yet been inadequately realized in the United States. 
There has been practically no real discussion of the proposal, no great debate 
as to its feasibility, advisability, and the inconvenience that it would cause. 
Few have realized the importance of the third great decision that the pgs 
States was called upon to make: The Covenanter, by President Lowell, the 
Tafts, and Mr. Wickersham, was published and was a worthy successor to 
The Federalist, but it- was late and only served to show what was necessary. 
For no great, new ideal — especially if it be unsanctioned by historical ex- 
perience and mean a sacrifice of national or personal liberty of action — can be 
put into practice unless its advantages and difficulties are fully understood. 
The urgency was not so immediate and the course proposed more radical than 
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when the American Constitution was adopted, and public opinion required a 
much more prolonged and thorough instruction. 

Of general appeals for the support of the League idea there were many, and 
these books had their place. But they should have been followed by a debate, 
and there was nothing resembling this. Instead, there were simply ex parte 
arguments, admirable as a preliminary, but giving nothing but a groundwork. 
Mr. Marburg’s little volume belongs in this class. He examines the basic prin- 
ciples of a League. Old practices must be given up; the license to make war 
must be surrendered; sovereignty must be modified; there must be a will 
higher than that of the nation. But all this is possible if we have altruism 
in international relations, and the innovations which the League would require 
are not too great a price to pay for peace. It is an eloquent and able statement, 
written by a man versed in international law, with diplomatic experience, and 
feeling deeply the urgency of the problem. But it did not make many converts, 
I fancy; it did not answer many of the objections raised in the Senate and else- 
where. In itself it was well worth writing, but the difficulty is that Mr. Wilson 
did not take the American people into his confidence and that other writers did 
not begin a more intelligent, a more restrained, and a more helpful debate than 
that which followed in the United States Senate. 

England did have such a discussion. The British Labor Party; a pamphlet 
series devoted to specific points rather than to the general idea; very well-in- 
formed debates in the House of Lords and the House of Commons; constant 
and intelligent advocacy by several able journals, and a well-organized prop- 
aganda by various organizations, served to prepare the English mind. Mr. 
Stallybrass’ volume has a prominent place in this educational campaign. The 
Vice-Principal of Brasenose College and a barrister-at-law, he has given us an 
excellent discussion of sovereignty and a League of Nations. This is perhaps 
the most difficult problem in connection with world organization, for even if 
the sceptic does not rest his case upon a narrow definition of sovereignty, his 
concern about restrictions upon national action, possibly inconvenient obliga- 
tions, ability to withdraw from the League, power to refuse to accept mandates, 
and exclusion of certain problems, is attributable to this conflict of international 
organization and national independence. 

Some writers would solve the problem by a new conception of sovereignty.’ 
Mr. Stallybrass, however, shows that sovereignty is an ideal that cannot be 
approximated in international relations: it has constantly been limited in the 
past by administrative organization and treaties of various kinds. Additional 
limitations upon it would involve a question of degree, not of principle. Mr. 
Stallybrass lists all the authorities and goes into history for his illustrations; 
his argument, which commands cordial agreement, should dispose of the prob- 
lem. The sacrifices required by the League Covenant are more than com- 
pensated for by the security which it gives. 

The value of books such as these lies in the future even more than in the 
past. Mr. Wilson said of the League that a living thing had been born; it 
must be nourished and clothed that the world may be saved, and this is possible 
only if there is a complete understanding of the international problem. The 
action of the United States Senate is not all-important, for the test will come 
in the future: whatever America’s reservations or the inadequacies of the 
League, it can be made to work, and can be improved if its members so desire. 
But this boon will come only when public opinion demands it, and to the ac- 
complishment of this high purpose these two bodks contribute worthy and 
much-needed aid. LINDSAY ROGERS. 


UNIVERSITY OF VIRGINIA. 





1 See Professor Chafee’s review of Laski, AUTHORITY IN THE MODERN STATE, 32 
Harv. L. REv. 979. 
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JUDICIAL SETTLEMENT OF CONTROVERSIES BETWEEN STATES OF THE AMERICAN 
Union. Edited by James Brown Scott. Carnegie Endowment for Inter- 
national Peace. New York: Oxford University Press. 1918. 


This collection of the decisions of the United States Supreme Court rendered 
in controversies between the states is published in the faith that “layman as 
well as practitioner” will be convinced “that what! forty-eight states of the 
American Union can do, a like number of states forming the society of nations 
can also do.” If Mr. Scott means that states forming the society of nations 
may conceivably form a federal union in the courts whereof their controversies 
may be judicially determined, the parallel is undoubtedly apt, but so improbable 
of practical application that its exposition borders on the realm of imaginative 
literature. If the suggestion is that the success of the Supreme Court in de- 
ciding interstate cases is a compelling argument for the feasibility of any 
such international tribunal as has been seriously projected or seriously con- 
sidered, the logical necessity is not so clearly seen. A description of the Supreme 
Court as “in its origin and in fact an international tribunal created by the 
states” certainly fails somewhat of completeness. Even granting that the 
constitution is a pact between the states, an assumption in which Mr. Scott 
seems to dissent from the position taken by Marshall and reaffirmed by Story,! 
it does not follow that the Supreme Court was created as an international 
court, or that it now is primarily an international court. The records of the 
Convention would seem to show that the jurisdiction over controversies between 
the states was one of the last provisions added to Article III.2 And the most 
casual glimpse of the Supreme Court Reporters would suggest that the primary 
function of the court is not the settlement of difficulties between the states. 
The court is, first and foremost, the highest organ of the judicial power under 
the federal government. It was created to hear cases arising under the laws and 
constitution of the United States, and cases which could not be equitably 
determined in the state courts on account of the character of the parties. And 
— this general grant of jurisdiction it properly hears controversies between 
the states. 

The seeming misconception upon which the present collection of cases rests 
is worth noting, because the fundamental differences between the Supreme 
Court and a possible international tribunal are involved in the distinction. It 
is precisely because the Supreme Court is a federal court and not an interna- 
tional court that it has been successful in the decision of cases between the 
states. For one thing, the Supreme Court is an integral part of the judicial 
system of each of the states, and submission to its awards and to its interpre- 
tation of the law is the natural order in the courts of the states. Again, the 
officers, executive and judicial, of the states are citizens of the United States, 
and as such amenable to its judicial processes. And finally, in the all-impor- 
tant matter of sanction, the fact that the court sits as a federal court is vital. 
Whatever be the proper resolution of the much-discussed question whether or 
not the Supreme Court may enforce obedience to its awards on the part of the 
states,‘ there is a sanction behind its decisions so compelling that no state ever 
has permanently disobeyed its commands, or probably ever will. For the state 





1 McCulloch ». Maryland, 4 Wheat. 316; Martin v. Hunter’s Lessees, 1 Wheat. 304. 

? The grant to the Supreme Court of jurisdiction over controversies between the 
states does not appear in the New Jersey plan nor in the Virginia plan; it is realized 
only in part in the report of the Committee on Detail rendered August 6; it is incorpo- 
rated in the constitution in its present form in the report of the Committee on Style of 
ees 12. FARRAND, 2 RECORDS OF THE FEDERAL CONVENTION, 132, 133, 186, 

00. 
3 Ex parte Virginia, 100 U. S. 339; Ex parte Siebold, too U. S. 371. 
4 31 Harv. L. REv. 210, 1158. 
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which should defy the Supreme Court would strike, not at an artificial bond 
between independent states, but at the essential structure of its own constitu- 
tion and polity. Briefly, then, the interstate decisions of the Supreme Court of 
the United States are conclusive of one thing only in this connection, — that a 
federal union is practicable. 

But though these decisions do not go so far toward the international solution 
as Mr. Scott would press them, they do at least offer much and valuable ma- 
terial for the student of world tribunals. Even here, however, a preliminary 
distinction must be made. So far interstate decisions have been limited to 
historically justiciable questions, the most common being questions of boundary, 
contract, and nuisance. Indeed the court has frequently intimated that it has 
no jurisdiction unless the question is justiciable in the sense suggested.® It is 
clear, then, that no light can be had here on the difficult international problem 
of the solution of controversies in which judgment would entail the enforce- 
ment of a political act by the sovereign of one of the states. But within the 
limits thus marked out these cases are clearly of great importance, not only 
in the fields of constitutional law but also in the new infinities of international 
experimentation. And the collection now presented should prove convenient 
for those who have occasion to consult the record of cases between the states. 
The first volume, with its collection of standard cases on the nature of the juris- 
diction of the federal courts, the origin of the Union, the state of the law before 
the Eleventh Amendment, etc., seems hardly to compensate for the tremen- 
dous increase in bulk necessitated by the inclusion. But the second volume 
would be a convenient addition to the library of any constitutional or interna- 
tional lawyer. ARCHIBALD MACLEISH. 





Tue Story or My Lire. By the Right Hon. Sir Edward Clarke, K.C. New 
York: E. P. Dutton and Company. 1919. pp. 439. 


Lawyer-like, Mr. Clarke has used the words of his title in their most exact 
sense. His autobiography is not a rumination, but a chronicle. To the general 
reader the book, save for an occasional passage which may change the angle 
of a sidelight upon a familiar incident, will, for the most part, be uninteresting; 
the student of politics and government will find more meat in it; to the lawyer 
it offers a sketch of the setting in which the English barrister moves. But 
whoever reads the book cannot fail to be impressed by the comprehensiveness 
and vigor of the activities of which it tells. 

A poor boy who slept behind the counter of his father’s jewelry shop, a clerk 
in the East India House, a junior in the London Sessions, counsel for Captain 
O’Shea and Dr. Jameson, M.P., K.C., Solicitor-General and Privy Councillor — 
certainly a man whose life has covered as much ground as this is entitled to the 
“full contentment” in which he writes his closing chapter. Mr. Clarke’s re- 
markable energy has taken him into the varied fields of law, journalism, litera- 
ture, politics, and even shorthand; and in two of these fields he has attained an 
eminence which enables him to give accounts of famous trials that formal re- 
porters could never offer, and to show prime ministers without their grease- 
paint. It is in his adventures as a disciple of Disraeli that the story comes 
nearest dramatic significance. When Mr. Clarke stands against his party in 
favoring compromise with the United States on the Venezuela question, and 
when he is forced out of his seat in Parliament because of his manly opposition 
to the Boer War, the respect which must be accorded to merited achievement 
turns into warm admiration and sympathy, and his re-election — this time to 
the long-desired position of a representative of the city of London — is felt as a 
climax to a tale as well as to a career. 


§ South Dakota v. North Carolina, 192 U. S. 286. 
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Some of the book makes dry reading. Yet there are compensations. Com- 
menting on the historic divorce suit in which Parnell was co-respondent and in 
which Mr. Clarke was counsel for the plaintiff, Mr. Clarke said to David Plunket, 
“T knew I was throwing a bombshell into the Irish camp, but I did not know it 
would do quite so much mischief.” ‘ Ah,” said Plunket, “you didn’t know 
that when it burst they would pick up the pieces and cut each other’s throats 
with them.” Cynicism speaks for the first time when the author finds an 
epigram in the remark that certain facts ,will soon pass into history and so be 
forgotten. And it is not unpleasant to know that the attainment of the first 
rung of the ladder of success which Mr. Clarke climbed so steadily may have 
been due to his belief that Hamlet had seduced Ophelia. 

There is a pleasant flavor in the book, remindful of the fact — often forgotten, 
so vigorous does its author still seem to be — that he was born while Lincoln 
was an obscure Illinois attorney. His story will not rank with the great auto- 
biographies of literature, and his part in the making of history was too un- 
obtrusive, his career too devoid of gestures, for his book to take a place with 
the memoirs of more prominent men of his time. But it is such men as he, 
sober, industrious, capable, high-principled, giving themselves freely and yet 
living richly, such lives as the one of which he writes, that help to give his 
profession its dignity. 





OUTLINE OF A COURSE ON THE HISTORY AND SYSTEM OF THE COMMON 
Law. By Roscoe Pound. (Cambridge. 1919.) 


In the spring of 1919, Dean Pound delivered ten lectures on the common 
law to the students of the Trade Union College; and it was a characteristic 
‘generosity which led him to reprint their outline for the benefit of a wider 
audience. Their value consists less in any theoretic novelties they unfold than 
in the clue they afford to the general lines upon which Dean Pound’s legal 
thinking proceeds. Like all he writes, these pages make positions which, in 
the past, were the object of furious contention seem the most reasonable in 
the world. The reader’s special attention should be drawn to the four “ jural 
postulates”’ which appear on page 40 of The Outline. ‘They represent a sum- 
mary of the philosophic bases from which all juristic thinking must start. It 
is evident that much labor has gone into their making; and they make us all 
the more eager for that long-expected volume in which Dean Pound is to sum- 
marize for us the immense edifice which has earned him the respect of all who 
care for legal science. 


H. J. L. 





Executors’ Accounts. By Charles Howard Widdifield. Toronto: The Cars- 
well Company. 1919. pp. lv, 531. 


Judge Widdifield is doing for Ontario what we hope may be done for many 
of our American jurisdictions, — writing special books on the administration of 
estates. In 1916 he published his “‘Executors’ Accounts,” and the present 
volume is one of a second edition. In 1917 he wrote “Surrogate Court Prac- 
tice and Procedure.” His new edition of “Executors’ Accounts” is nearly 
double the size of the first, and he has cited cases from aJl over the common- 
law world. The book covers the important topics on accounts, but seems to 
us to deal too briefly with the modern subject of succession duties. Further- 
more, we should have liked to have more of a discussion of the best practice 
on the form of entering the items of the account. How should a pew, a ceme- 
tery lot, a copyright, a wasting investment, be inventoried or entered on the 
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account? Such puzzling questions of practice, which are at the fingers’ ends 
of such an expert as Judge Widdifield, might well find place in a book for 
young practitioners. And we also regret that he has not had space for more 
of his own views and theories of probate law. In general, however, the work 
is thorough and well done, and this second edition is a book which an American 
lawyer will do well to have on his shelves. 
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